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ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MACON, 
FEBRUARY TERM, 1851. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET, 


No. 69.—Joun Fox, plaintiff in error, vs. The State of Georgia, 
defendant. 


[1.] A defendant in a criminal cause at the second term applies for a contin- 
uance, setting forth that a material witness was absent—that he had been 
subpeenaed at the first term and recognised to appear, and that his expenses 
in attending the Court had been tendered to him, and that he expected to 
prove by him that he had heard a witness, upon whom he (the defendant) 
understood the State would mainly rely for a conviction, say “ that if hard 
swearing would send the defendant to the penitentiary, he should go :” Hed, 
that the showing was sufficient. 


[2.] It is not competent for the Court to refuse a continuance, after a legal 
showing, upon the ground of the Court’s private knowledge of the good 
character of a witness sought to be impeached by the testimony of the ab- 
sent witness, on account of whose absence the continuance is asked, and 
the Court’s want of confidence in the integrity of the party moving the 
continuance. 
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Indictment for larceny from the house, in Bibb Superior Court. 
Before Judge Starx, July Term, 1850. 





At the July Term, 1850, of Bibb Superior Court, John Fox 
was placed on his trial for larceny from the house. The defend- 
ant moved for a continuance for the absence of a witness, Wil- 
liam Robards, who resided in Decatur County. 

On the showing for a continuance, it appeared that the witness 
had been recognized at the last term of the Court to appear and 
testify in the cause for the defendant. The defendant stated that 
he expected to prove by the witness, Robards, that he (witness) 
heard one Simpson, upon whose testimony the defendant under- 
stood the State would mainly rely for conviction, say “that if 
hard swearing would send the defendant to the penitentiary, that 
he should go.” The defendant further stated that he had made 
efforts to procure the testimony of the witness, and defendant’s 
counsel stated that while he was in attendance upon Decatur 
Court, he sent word to the witness that if he would attend Bibb 
Court, the defendant would pay all his expenses. 

On his cross-examination, the defendant stated that Simpson 
had lived in Macon two years. Did not know whether Hughes, 
Bishop or Smith were present and heard the conversation be- 
tween himself and Robards, but supposed they might have heard 
it. Robards was confined in jail at the time of the conversa- 
tion, charged with stealing a horse and buggy. 

The application for a continuance was made on Monday of 
the second week of the Court. No application had been made 
to the Court to send for the witness, for the reason, counsel 
stated, that he expected the witness to be present at the tnal, 
and proposed that the case be postponed until the witness could 
be sent for, which would require four days only. The Solicitor 
General proposed to admit upon the trial that Robards would 
swear what the defendant had stated he would prove by him; 
which was declined by defendant’s counsel. The motion to 
continue was overruled by the Court, and the trial ordered to 


preg ees. 
The Jury returned a verdict of guilty. Whereupon, counsel 
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for defendant moved the Court for a new trial, on the ground 
that the Court erred in refusing to grant the continuance. The 
Court overruled the motion for a new trial, and remarked “ that 
in overruling the defendant’s showing for a continuance, he did 
not place much confidence in the truth of the defendant’s state- 
ments—knowing, as he had, for many years, the witness, Simp- 
son, whose testimony was sought to be assailed, and having no 
special reason to confide in the integrity of Fox, he thought if 
a witness intended to act out the corruption ascribed to Simpson, 
he would not be likely to declare his intentions in advance in 
the presence of others, and the facts disclosed on the trial left 
his preconceived opinions of the integrity of Fox unchanged.” 
Counsel for the defendant excepted. 


DeGraFFEnreD, for plaintiff in error. 
Sol. Gen. McCune, for defendant. 
By the Court.—Nisset, J. delivering the opinior. 


[1.] The new trial ought to have been granted, because there 
was error in not allowing the continuance. The plaintiff in er- 
ror had used diligence to procure the attendance of his witness.. 
He had been subpcenaed—had been even recognized to appear ;. 
he had, through his counsel, tendered to the witness his ex- 
penses, and the testimony was material. The party swore that 
he expected to prove by the absent witness that he heard Simp- 
son, the witness upon whom he understood the State would 
mainly rely for a conviction, say “that if hard swearing would 
send the defendant to the penitentiary, he should go.” It does 
not appear that any other witness would prove the same thing. 
The testimony of the absent witness, then, was wanted to im- 
peach the credibility of a witness upon whose evidence the de- 
fendant understood the State mainly relied fora conviction. All 
proper diligence was used to have the witness at the trial. It 
is clear that the showing for a cqntinuance was complete. 

[2.] Why, then, was it not granted? It appears from the re- 
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cord before me, that the presiding Judge gave as reasons for re- 
fusing the new trial, that he did not place much confidence in 
the truth of the defendant’s statements. ‘‘ Knowing, as he had 
(in the language of the Judge) for many years, the witness 
Simpson, whose testimony was sought to be assailed, and hav- 
ing no special reason to confide in the integrity of Fox, the de- 
fendant. If a witness intended to act out the corruption as- 
cribed to Simpson, he would not be likely to declare his inten- 
tions in advance, in the presence of others, and the facts dis- 
closed on the trial left his preconceived opinions of the integrity 
of Fox unchanged.” Here, then, are the reasons which influ- 
enced the mind of the Judge, in refusing the continuance. They 
are not only not sufficient, but develop a ground of action in 


such cases not warranted by the law. Both the application for. 


the continuance and for the new trial were, it is true, addressed 
to the souhd discretion of the Court. But the discretion in such 
cases cannot override a clear legal right or dispense with a plain 
rule of law. If the defendant was by law entitled to the con- 
tinuance, the Court had no discretion to refuse a newtrial. The 
right to a continuance gave-him the right toa new trial. There 
was, as we have seen, no legal objection to the showing for a 
continuance. Can the Court, when the showing is sufficient, re- 
fuse it on account of his personal knowledge of the character of 
the party making it, and of the witness whose testimony that par- 
ty is seeking to assail—a knowledge not drawn from evidence 
before the Court, but from his private sources of information? 
He, beyond all controversy, cannot. He has no discretion to act 
upon such knowledge. The discretion allowed in applications 
for a continuance must be within the law, and must spring out 
of, and be bounded by what transpires in the case. It cannot 
be justified upon what the Court, as a man, may or may not know. 
Justice is administered according to general rules; rules which, 
if applicable in a single case, must be applicable in all like cases, 
no matter who are the parties, or what their character. If the Court 
may dispense with them because of his personal knowledge of 
the character of the parties before him in one case, he may in 
all cases. And this would be equivalent to dispensing with them 
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altogether. The rights of parties—the administration of jus- 
tice—would depend then, not upon laws which are uniform and 
equal in their application to all men, and which are prescribed, 
but upon the idea which a Judge may entertain of the integrity 
of parties, or the purity of witnesses. It is assuming, and that 
too, in advance of the trial, the province of the Jury; that is, the 
right to pass upon the credibility of the witness. Upon the 
proofs at the trial, the Judge wouldhave no right to say whether 
the witness, Simpson, be entitled to be believed ; much less has 
he the right before the trial, upon a motion for a continuance, 
and upon his private knowledge of his character, to assume that 
he cannot be impeached, and upon that knowledge, coupled 
with a want of confidence in the integrity of the party, founded 
likewise on his personal knowledge of his character, refuse a 
continuance. Weare ignorant of the character of both the wit- 
ness and of the party in this case. It may or may not be true 
that the one is very good and the other very bad. Let it be 
conceded that Fox is wanting in integrity—that he is a great 
scoundrel—yet he is entitled to be tried by the same rules of 
law by which an innocent and upright man would be tried. 
Let the judgment be reversed. 





No. 70.—Tue Macon & Western R. R. Co. plaintiffs in error, 
vs. Wituiam B. Parker, defendant. 
[1.] Isa railroad subject to levy and sale, atLaw? Query. 


[2.] Forthe purpose of marshaling the assets of an insolvent estate, the exe- 
cutor or administrator may file his bill and obtain a decree, not only for the 
purpose of reducing the property to money, but, also, of ascertaining the 
order in which the debts are to be paid. 


[3.] A Court of Equity does not, as of course, assume jurisdiction in taking 
executions upon judgments at Law into its own hands, as such power would 
be oppressive both to the debtor and the Court. 


vo. 1x 48 
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[4.] The presumption is, that the Court which renders a judgment is compe- 
tent to enforce it, and it is only in special cases that Chancery interferes. 
[5.] Where there are sundry fi. fas. against an insolvent railroad company, 
threatening to seize and sell the road, with its equipments, extending one 
hundred miles in length through six different Counties, Equity will take 
jurisdiction of the matter, directa sale of the entire property for the benefit 
of all concerned, and distribute the fund according to the practice and usage 
in Chancery, in a creditor’s suit against executors and administrators. In 
such a case, no other Court but that of Chancery possesses adequate juris- 

diction to reach and dispose of the entire merits. 

[6.] To allow the road to be cut up into fragments, and separate portions sold 
at different sales, in the different Counties through which it passes, to ditfer- 
ent purchasers, would not only sacrifice the rights and interests of credit- 
ors, but defeat the objects and intentions of the Legistature in granting the 
charter. 

[7.] The powers of Equity will be invoked to aid the defects of the Law ; and 
where the facts and circumstances of the case are novel and peculiar, ana- 
logous principles will be applied to the existing emergency. 


[8.] Any creditor who has a claim upon the fund, but who is not a nominal 
party to the suit, may make himself a party thereto in fact, by coming in 
and presenting his claim under the decree, and submitting himself to the 
jurisdiction of the Court for its settlement and adjustment upon the fund to 
be distributed. 


[9.] If he neglects or refuses to come in and entitle himself to the benefit of 
the decree, Equity will not assist him to set aside and annul. 


In Equity, from Bibb. Decision on demurrer, by Judge 
Srark, at July Term, 1850. 


This bill was filed for foreclosure, account and relief, by Wm. 
B. Parker vs. the Macon and Western R. R. Co. (R. Collins, J. 
D. Gray, D. McDougald and E. Alexander being made also par- 
ties defendants.) It seeks to foreclose certain bonds or certifi- 
cates of indebtedness to amount of $47,500, principal, predicat- 
ed on and connected, by reference, to a certain mortgage con+ 
tract dated 2d August, 1842, between the Monroe R. R. & Bank- 
ing Company, (whose charter, amended, is the same used by 
the Macon & W. R. R. Co.) of the one part, and John D. Gray 
and others, to wit: R. Collins, D. McDougald, E. Alexander 
and A. B. Davis, (the latter deceased and not represented,) of the 
other part. 

This 2d August contract mortgages the entire road and appur- 
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tenances, connected or to be connected, to said contractors, to 
secure payment for the work to be done, and materials supplied 
for said company, but especially for building and completing 
that part above Griffin. By said 2d August contract three-fourths 
of the net receipts of the entire road were also mortgaged and 
pledged for the like purpose. 

The work was carried on, and from time to time the compa- 
ny’s engineer certified to different sections of it, and the com- 
pany accepted and ratified said portions, as per contract, and 
issued its bonds or certificates therefor, in divided amounts for con- 
venience, of which the following is an exact sample of those 
held by Parker, to wit: 











1,000. Secured by Mortgage. 


This is to certify, that the Monroe R. R. & Bank- 
ing Co. acknowledge to owe to John D. Gray, or 
bearer, one thousand dollars, for work and materi- | 
als on the road; 20 per cent of which, with interest 
from date, shall be payable on the 1st day of Octo- 
ber, 1844, and 20 per cent. on Ist day of October 
each and every year thereafter, until the whole is 
paid; and to secure these payments, the above 
road and appurtenances are specially mortgaged, as 
per contract, dated 2d August, 1842, duly executed 
and recorded: Provided, that the failure to pay any 
one of these instalments at maturity, shall not ren- 
der the succeeding ones demandable before they 
respectively fall due, as above expressed. 

Macon, Ga. July 1, 1844. A. Cocran, Pres’t. 

M. L. GrayBILL, 
$1,000. Cashier. 
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The 2d August contract, while it vested in the said contract- 
ors the road and appurtenances, in full title and estate, until all 
the dues and payments to which they should become entitled, 
under said contract, shall have been fully met and satisfied, also 
provided, that they should not “coerce payment any further than 
75 per cent. of the net receipts of the road, until their contract 
should be fully completed and performed. 


ane we 
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Parker’s bill and exhibits show the foregoing facts, and then, 
in the “ charging” part, refer to various pretences of defendant, 
(below,) and among other things, to a certain pretended decree 
under which defendant claims ; and in avoidance of said suppos- 
ed defences, the bill alleges, that the old Monroe R. R. & Bank’g 

"Co. being greatly embarrassed and pressed by certain of its judg- 
ment creditors, filed a bill seeking to enjoin them in behalf of 
the public nature of the work, but chiefly in behalf of the said 
contractors, Gray and others; that said bill was amended, and 
the prayer and the relief sought were, at the trial term in May, 
1845, so changed as to ask for or suggest to the Court the plan 
of selling the road, and praying, in such event, a distribution of 
the proceeds among all its creditors of all descriptions. 

At May Term, 1845, a decree was obtained, which directed a 
sale, by five commissioners, to be made on the first Tuesday in 
August, 1845, and directing advertisement for all creditors of 
every description, naming mortgagees, to file their claims with 
the Clerk of the Court, and that creditors then litigate their 
claims among themselves. This sale came off on 5th August, 
1845, and, after some disconnected property bought by others, 
the road and all its appurtenances was bid off by one Jerry Cowles, 
acting as agent for one Daniel Tyler; that Tyler, in January, 
1846, paid over about $155,000, and the five commissioners 
gave hima deed; that Tyler deeded the same to the defendant, 
the Macon & Western R. R. Company—being, in truth and fact, 
only the agent for the persons who soon thereafter became said 
company. 

The bill charges fraud, irregularity and want of and excess 
of jurisdiction, in procuring the decree of May, 1845, and notice 
of the whole by Tyler, through his agent, Jerry Cowles. It 
also charges, that Tyler, before he paid the purchase money, 
had notice of said irregularities, and of Parker’s lien, and that 
defendant, (the company,) by Tyler, its first President, also be- 
fore it paid its money, had notice of the aforesaid irregularities, 
and of Parker’s claims and their character; that Parker was not 
a party to said old bill, though he went before the Court and 
protested when a motion was made to confirm and ratify the com- 
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missioners’ report, and protested against it and all the proceed- 
ings so far as they might affect his mortgage liens; that after the 
money was paid by Tyler, and under the advertisement for all 
creditors to come in and prove their debts, various creditors did 
do so, but he declined and refused to go in and claim the same, 
or any part thereof; that on the day of sale, and at the sale in 
August, 1845, he was present and proclaimed aloud, so that J. 
Cowles and all present heard him, that he held these particular 
mortgages ; that by reason of this notice, and notices of other 
liens, the road sold for much less than it otherwise would have 
brought. 

The fraud and irregularities as specified, in part, are, that 
complainant’s solicitor in said old bill, after the Jury were charg- 
ed with the case, went into the jury room and conversed with 
them about their pending inquiry; that Tyler was really agent 
for persons at the North, who afterwards came forward as stock- 
holders in the company, (defendants,) and it was their money and 
not his, that he paid for the road, and that he took the deed in his 
name in fraud, to have the apparent shield for the company of 
purchasing without notice, when they got title from him. 

The bill admits that the contractors did not fully finish the 
road, but urges the failures of the old company as dispensing 
with this as a precedent duty to foreclosing on the road, and also 
sets up their practical waiver. It states that, as to a part of the 
road, Parker’s are the highest liens, and that this Court has so de- 
cided. It prays, that any other certificate holders, if any, when 
discovered, may be made parties. 

‘The bill then prays a foreclosure for his whole debt, either, 

1st. On the entire road and its receipts; or, 

2d. On that part which was built by Gray and others, under 
the mortgage of 2d August, 1842, and its net receipts; or, 

3d. Upon the net receipts alone of the part so built: i. e. from 
Griffin to Atlanta. 

To this bill there was a general demurrer filed by the de- 
fendant. 

At the hearing, July Term, 1850, of Bibb Superior Court, 
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Judge Stark overruled the demurrer, and counsel for defendant 


excepted. 
Cuappett and McDonacp, for plaintiffs in error. 
S. T. Bamtey, Rutuerrorp and Cots, for defendant in error. 
Brief of C.J. McDona tn, for plaintiff in error. 


Ist. On the sale of property under the highest lien, the pur- 
chaser takes a perfect title. He cannot be disturbed by inferior 
liens. Georgia Decisions, part 2,p. 50. 2 Kinne, 201. 

2d. The bill contains no facts and data on which the Court 
can base a decree. 

3d. The mortgage is a joint one, and all the parties thereto 
and all who have the right to claim as mortgagees, are necessa- 
ry parties to the suit. Story’s Com. on Eq. Plead. §199, 169. 

4th. There was a condition precedent in the contract, and the 
bill does not show its performance. 

5th. The supplement to the contract is not signed by both par- 
ties, and, therefore, binds neither. 

‘6th. By the terms of the decree, the purchaser is protected. 
He was to take the property discharged of all liens and incum- 
brances, and the bill shows that the proceeds of sale were ap- 
plied to liens which overrode his. In such case he was not a 
necessary party. Sto. Eg. Pl. §639. 2 Kinne, 201. 

7th. The bill impeaches the decree under which the sale was 
made, and in such case it- is necessary that the proceedings of 
that cause should be set out fully and at large. Sto. Eg. Pl. 
§428. Gifford vs. Hart, 1 Sch. & Lefroy, 386. Kennedy vs. 
Daly, 1 Sch. & Le. 355, 374, 375. 

8th. The sale was under a decree of a Court of Chancery, 
which provided for complainant’s coming in and claiming. He 
might have come in. He had notice of the decree and all its 
provisions, and if he refused to come in, the Court will not now 
lend its aid, to the injury of the purchaser. Pazton vs. Douglas, 
383. 1 Brown’s Ch. Rep. 171. 1 Vesey, Jr. 256, note7. 10 

















MACON, FEBRUARY TERM, 1851. 383 


Macon & Western R. R. Co. vs. Parker. 


Page’s Rep. 383. 4 Johns. Ch. Rep. 643. 9 Paige, 260, 600. 
1 Sug. on Vend. 103, §16. 12 Eng. Com. L. Rep. 585. 18 
Ves. 469. 

9th. Irregularity in the proceedings will not affect the purcha- 
ser. 1 Paige’s Rep. 95,96. 12 Ves. 106, also note 4. 

10th. The reversal of a decree will not affect the title of the 
purchaser. 12 Ves. Jr. 89, note. 1 Ball & Beattie’s Rep. 232. 

11th. A bona fide purchaser under a decree fraudulently made, 
to whom no collusion can be brought home, will be protected. 1 

Vesey, 567. 

12th. Provisional sale may be made, and if found to be unne- 
cessary, the purchaser will be protected. 9 Ves. 67, note 3. 

13th. The allegation that complainant was not a party to the 
bill on which the decree of sale was made, is not an allegation 
amounting to a fraud. Sto. Eq. Pl. §117. 3 Swanston, sia 16 
Ves. 328, 329. 3 Mason, Wood vs. Dumier. 

14th. No equity in the bill— 

1. The company had no power to mortgage the road, and 
mortgage therefore void. 3 Rob. Lou. Rep. 

2. The contract claiméd to be a mortgage, contains no provi- 
sion for securing any such certificate as that held by complainant 
and sued on. 

3. Complainant does not show at what time he became the 
owner of the certificate. If he purchased, pendente lite, he need 
not have been made a party. Calvert on Eq. 128. 3 Swans. R. 
144. Story’s Eg. Pl. 179, §194. 2 Atkyns, 174. 

The bill does not show the consideration paid by complainant 
for the certificates and bonds held by him, and as against a real 
purchaser he cannot claim more than he paid. 1 Vernon, 476. 
1b. 464. 15 Mass. R. 505. Ang. & Ames on Cor. 475. 

Practice of opening bidding not recognized in this country. 
Daniel’s Ch. Pr. 1465. . 








Brief of S. T. Battery, for defendant in error. 


When a suit is commenced against five, and the writ is served 
only on three, and the plaintiff takes judgment against all five, 
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that judgment is a lien only against those who were served. 
Purdy vs. Doyle, 1 Page, 555. 

In Chancery, whenever land is pledged to secure the payment 
of money, the conveyance is a mortgage, whatever form the con- 
veyance takes. Kellerand vs. Brown, 4 Mass. 443. 

When a vendee records and speaks of a conveyance as a 
mortgage, it isa circumstance to prove it a mortgage or security 
for money. Oldhamvs. Halley, 2 J. J. Marshall, 115. 

Every contract for the security of a debt, by the conveyance 
of real estate, is a mortgage. Henry vs. Davis, 7 J. C. R. 40. 

A mortgage to secure future advances is valid and binding. 
James vs. Morey, 2 Cow. 247. 

A mortgage is only a security for a debt, and anything which 
transfers or extinguishes the debt, transfers or discharges the 
mortgage, as an incident of the debt. Barnes vs. Lee, 1 Bibb, 
526. 

It is not necessary to the validity of a mortgage, that it states 
truly the debt intended to be secured ; but it shall stand as a se- 
curity for the real equitable claims of the mortgagee, whether they 
existed at the date of the mortgage, or arose afterwards upon 
the faith of the mortgage, before notice of defendant’s equity. 
Shiras vs. Carey, 7 Cranch, 35. 2 Con. R. U.S. 408. 

When a purchaser has notice of a mortgage before he takes 
a deed or pays the purchase money, he is bound by the prior lien, 
and is not a bona fide purchaser. Beekman vs. Frost, 18 J. R. 
544. 

If a mortgage is registered, it is notice to all subsequent pur- 
chasers and mortgagees, and there must be proof of intentional 
fraud to postpone or bar the mortgage. Brinkerhoff’ vs. Lansing, 
4 J. C. R. 70. 

On a bill for foreclosure by the assignee of a mortgage, it is 
not necessary to make the mortgagee a party—he having parted 
with all his interest by an absolute assignment. Whitney vs. 
McKinme, 7 J. C. R. 144. 

A second mortgagee may file a bill to foreclose without making 
the first mortgagee a party. Rose vs. Page, 2 Sim. 471. 

An assignment of the mortgaged debt, without conveyance of 
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the legal title of the mortgaged premises, is sufficient to author- 
ize the assignee to foreclose. Austin vs. Burbank, 2 Day, 474. 

A mortgagee, although he has conveyed in fee the whole 
mortgaged premises, can yet foreclose ; for his conveyance of the 
land does not pass his interest in the mortgage. Wilson vs. 
Troup, 2 Cowen, 195. 

One of the mortgagees, to secure a joint debt, having assign- 
ed all his interest in the mortgaged premises, and the other 
having been paid his share, the assignee may file a bill by him- 
self and in his own name to foreclose. King vs. Harrington, 2 
Atk. 33. 2 V. B. H. Dig. 292. 

Incumbrances not made parties are not affected by a decree, 
and purchasers take subject to such incumbrances. Finley vs. 
Bank U. S.6 Cow. R. U. S. 319. ; 

A purchaser under a sale by virtue of a decree of foreclosure, 
will only take title as against the parties to the suit, and he can- 
not set it up against those incumbrances and equities who are 
not parties to the suit. Hayne vs. Beach, 3 J. C. R. 459. 

A second mortgagee may file a bill to foreclose, notwithstand- 
ing a prior sale under a decree, and the purchaser, either at pri- 
vate or public sale, is not protected against such incumbrances, if 
he had either constructive or actual notice of it, and the subse- 
quent incumbrancer were not a party to the prior suit or decree, 
and he need not offer to pay or redeem the prior incumbrances, 
but is entitled to a sale of the premises. Vanderkamp vs. Shel- 
ton, 11 Paige’s R. 28. 

A decree against an executor, in invitum, unless impeached for 
fraud, binds the residuary legatees; but when it is by consent, 
it is subject to re-examination, and has no obligation unless prov- 
ed to be just. Land vs. Gatlin, 2 Dev. & Bat. Eq. 37. 

A judgment or decree binds nor protects none but those who. 
are parties or privies to it. Marrigault vs. Harrison, 1 Brock. 
126. 

The purchaser at public sale of premises incumbered by 2 
mortgage, purchases nothing but the equity of redemption, sub- 
ject to the mortgage. Hartshorn vs. Hartshorn, 1 Green. Ch. R. 
349. 

vot 1x 49 
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A forfeiture cannot be taken advantage of, nor enforced against 
a corporation, collaterally, nor in any mode or manner, but by a 
direct proceeding by and in the name of the Government. 4n- 
gell & Ames on Corp. 664. 

When a decree in Equity directed lands to be sold for the 
benefit of creditors, and it was sold by the Sheriff under such 
deeree, and the sale ratified by the Court of Chancery, held, 
that the purchaser took only the interest of such as were parties 
to the bill on which the decree was founded, and that the rights 
of others, not parties, although intended to be bound, were in no 
way affected by the decree and sale. Laurens vs. Jenney, 1 
Speer, 356. 

A person is not to be in any measure affected by a decision 
between others, merely because he was present at the trial and 
cross-examined witnesses; he must, like a party, have hada 
full, fair and previous opportunity to meet the question in con- 
troversy. Turpin vs. Thomas, 2 Hening & Munford, 139, 147. 
Wood vs. Jackson, 8 Wend. 26, 27. 

One affected by a decree, but not a party, may aver and prove 
it was entered by an agreement of the parties, though it contra- 
dict the record. Stark’s Adm’rs vs. Thomson’s Exr’s, 3 Monroe’s 
R. 302. 


Brief of J. Ruraerrorp, for defendant in error— 


1st. Point. One of fact—that the first ground of error is a mis- 
take of the facts in the bill. 

2d. Point. We join issue on second ground of error as to bill 
not containing sufficient data, &c. 

3d. Point. On third ground of error, for want of proper par- 
ties, we say, ours is such a mortgage as Parker alone can proceed 
in, having a separate interest in joint contract. Broom on Par. 
8. 8 Taunt. 248. 2 Story’s Eq.§1018. 1 Kelly, 435. 

4th. Pom. As mortgagee, and prior one, the Court will dis- 
pense with the rule of making all in interest parties—especially 
as they all cannot, in the nature of the case, be known. 3 J. 
Ch. R. 459. Story’s Eq. Pl. §135, a. 96, 97, 92. Mit. Pl. 180. 
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Calv. Part. 128,138. Story’s Eq. Pl. §193, (midway,) andn. 1, 
end of sec. 3 Ves. 317. 

5th Point. This (third) ground is not good, because it does not 
point out and show who complainant has left out as parties. 
Story’s Eq. Pl. §543, 238. Mit. Eg. 180, 81. 1 Smith’s Ch. 
Pr. 203. 1 Myl. & K.17, 1Dan. Ch. Pr. 385. 

6th Point, (4th error.) We take issue as to the fact. Then see 
Batton’s Eq. Con. 87,126. 2 Pet. 102. 14 Mass. 266. 

7th Point (under 6th ground.) See Story’s Eq. Pl. §676, §450, 
33, n. 1, §46. The way we charge fraud will do. Storys Eg. 
Pl. §28, 251, 252. 

But this is a demurrer and admits the full fact, and as stated. 
2 Dan. Ch. Pr. 20,12. By plea is the way to notice it. 2 Ib. 
99, 100. 

8th Point (under 6th ground.) We do not pray to set aside 
said decree—not necessary to do that. 

9th Point (under 8th ground.) We join issue of fact, and say 
fraud is charged, and facts given to prove it. Then see 2 Tidd, 
867. Cro. Eliz. 189,411. 1 Root, 134. 3 Day, 219. 

10th Point. Our bill specifies fraud and usurpation and excess 
of jurisdiction. To which see 15 J. R. 141. 19 Jb. 33. 10 
Pet. Rep. 449. Story’s Eq. Pl.7. 8 Cranch, 9, 22. 

11th Point (under 9th, 7th and 5th grounds.) First, as a credit- 
or’s bill, we say Parker was not bound to go in and claim: under 
the decree of May, 1845. The bill says he did not. Then see 
2 Ball. & Beat. 354, 357. Welf. Eq. Pl. 54. 3 Myl. & C. 
69, 70. 1 Dan. Ch. Pr.376. 2 Sim. 471. 8 Price,518. 2 
Bali. & Beat. 567, n. Story’s Eq. Pl. §274, a. p.227. Cow. on 
Mort. 379. 2 Dick.'707. Tidd. 853. 

Not obligatory for even simple contract creditors to go in, and 
prior incumbrancers are excluded. 1 Story’s Eq. §548. 1 Crai. 
& Phil. 48, 56. 2 Danl. Ch. Pr. 802, 469. 2 Smith's Ch. Pr. 
102. Effect of not going in. 2 Danl. Ch. Pr. 856, 500. 

The old bill treated as an assignment by insolvent. Parker 
not bound to goin. 1 Dick. 376. 1 Core’s R. 422. 2 Db. 
378. 1 Swanston, 579. Jeremy’s Eq. 250. 2 Story’s Eq. §829, 
0.1038. 2 Dick.608. 19 Ves. 153. 2 Smiths Ch. Pr. 102. 
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The assignee himself takes, subject to all equities of the in- 
solvent. 1 Bro. C. C. 302. Amb. 724. 

12th Point. Defendant (in bill) not a bona fide purchaser, and 
not entitled to protection. 1 Dan. Ch. Pr.533,911. 1 Bu. 169. 
1 Sch. & Lef. 386. 2 1b. 566. 3.Mer.310. 14 Ves. 550. 6 
Beav. 97, (two latter to point that Chancery does not warrant.) 
To same, 2 Smith Ch. Pr. 285. 2 Sch. & Lef: 603. 

Purchaser or his vendee gets only title of defendant in the 
case. 6 Dana, 402. 1 Green’s Ch. 348, 349. 

Covenant to pay annual rents runs with the land. 3 Wils. 25. 
2 Story’s Eq. §1231. 4 Ves. 478. 4 Bro. Ch. C.421. An an- 
nuity charge runs with the land. Sug. Ven. 372. 2 Tuck. Com. 
452. 

Defendants bound by Tyler’s engagements before they bought. 
Barton on Con. 121, 198, 36.16. 1 Myl. & C. 370. 3 Ib. 97. 
See 11 Gill. & John. 1. 4 Kent,470,n. 7: 2 Ball & Beatt. 354. 
2 Smith’s Ch. Pr. 211. 

Master’s report—what? 2 Smith’s Ch. Pr. 185,187. Ben- 
nett’s Pr. on Mas. Off. 106, 168, ’69, 89, 138. 2 Ib. 161, 211. 
As to purchaser not being satisfied. 2 Ball. § Beat. 354. 

13th Point. If Parker had been a regular party, he could now 
object to decree for want of or excess of jurisdiction. 4 
Cowen, 292. 9 Ib. 227. 1 Ves. 441. 2 Kent, 312,°13. A. 
& 4.665. Andif he had gone in for the money after consent- 
ing to the sale, he, on objection, would have been rejected. 1 
Danl. Ch. Pr. 376. 3 Swanst. 144, n. 

14th Point. The Macon & Western Railroad and the old Mon- 
roe Railroad the same person, and cannot object to foreclosure. 


By the Court.—Lumexi, J. delivering the opinion. 


In 1833, the Legislature granted a charter to the Monroe Rail- 
road Company, to construct a railroad from Macon to Forsyth. 
In 1835, an Act was passed amending and reviving the Act of 
1833, and in 1836, another Act was passed, amending and ex- 
tending the provisions of the original charter. This last Act 
provides, that the company may increase their stock so as to ex- 
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tend their road in a northwestern direction, and also confers 
banking privileges. 

On the 2d of August, 1842, said company being greatly em- 
barrassed and unable to proceed with their work, which was ina 
very imperfect and ruinous condition, even below Forsyth, en- 
tered into a contract with Robert Collins, Elam Alexander, John 
D. Gray & Co. Daniel McDougald and Arthur B. Davis, to build 
and equip the said road from and between Griffin and Atlanta; 
and, among other things, it was stipulated, that the entire rail- 
road with all its appurtenances, should be vested in the said con- 
tractors, until all the dues and payments to which they should be 
entitled under said contract should be fully met and satisfied. 

In 1844, the Roswell Manufacturing Company and other cre- 
ditors, having obtained judgments against the Monroe Railroad 
and Banking Company, sought to subject said road to levy and 
sale, at law, by virtue of their executions. 

[1.] Whether a railroad is subject to levy and sale at law, is 
seriously doubted. In Pennsylvania it has been decided, that a 
turnpike was not the subject of sale. Henmoutvs. The Pittsburg 
Turnpike Company, 13 Serg. & Rawle, 210. In North Carolina, 
on the contrary, it has been held that a railroad company has an 
estate in the land, and not a mere easement, and that the estate 
is subject to sale under execution. State vs. Rives, 5 Ired. Law 
Rep. 307. We do not decide this question. 

To resume the narrative: the company obtained an injunction 
and arrested the Common Law ji. fas. and at May Term, 1845, 
of the Superior Court of Bibb County, obtained a decree for the 
sale of the road and equipments, together with all the rights, 
franchises and property therewith connected, and for a distribu- 
tion of the proceeds among all the creditors, according to the 
priority of their claims—the said company having become en- 
tirely insolvent and unable to complete the road, or keep the 
same in operation, or to pay their debts. 

The decree further found, that there were various descriptions 
of creditors, viz: holders of the bank-notes issued by the com- 
pany; holders of bonds issued for work and materials for said 
road; judgment creditors; creditors holding certificates of de- 
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posit ; demands for work, labor and materials for said railroad, 
and creditors claiming to be mortgage creditors of said company, 
and others not specifically enumerated; and that among them 
were creditors who claimed a priority of right in respect to their 
claims. 

David C. Campbell, Abner P. Powers, James A. Nisbet, Sam- 
uel B. Hunter and Thomas Hardeman, were appointed commis- 
sioners to sell the road, on the first Tuesday in August, 1845, 
after giving two months’ notice in the public gazettes of Macon, 
Griffin and Savannah, and the proceeds were directed to be paid 
into Court—public notice was to be given to the creditors of the 
company to file their claims or a schedule of them with the 
Clerk, by the first Monday in October next ensuing the sale ; and 
in the event of any controversy, the creditors were authorized 
and directed to litigate among themselves, and their several and 
respective liens were to be investigated and adjudicated. 

It was further decreed, that the purchasers of the road should 
succeed to all the obligations of the company in regard to the 
completing, equipping and keeping the road in operation, as in- 
tended and designed by the Act of incorporation, but not to ex- 
tend to any liability for debts contracted prior to the sale; and, 
Jinally, William B. Parker, the complainant in the bill, was ap- 
pointed trustee in charge of the road, with its appurtenances, un- 
til the sale should be consummated ; and it was made his duty 
to make monthly returns of the receipts and expenditures, and 
file the same with the Clerk of the Court, subject to the exami- 
nation and approval of the Court. 

In pursuance of this decree, the road was sold at the time and 
place designated, and bid off by Jerry Cowles, acting as the 
agent of Daniel Tyler, at and for the sum of $155,000, and a 
deed was executed by the commissioners. The whole amount 
brought into Court for distribution, including the price of some 
disconnected property, was $160,525 33. 

To settle the difficulty as to the sale of a franchise, without 
the consent of the power which granted it, upon application to 
the Legislature, an Act was passed in 1847, creating Daniel Ty- 
ler, the purchaser, and his associates, a body politic and corpo- 
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rate, by the name and style of the Macon & Western Railroad 
Company, and conferring on them all the powers, privileges and 
immunities of the old company, with the exception of banking. 
Pamphlet Laws of 1847, p. 181. 

At the May Term, 1846, of the Superior Court of Bibb Coun- 
ty, the question of the distribution of the fund arising from the 
sale of the road with its appendages, among the creditors, 
came up, when it was insisted, on the part of the Central Bank 
and others, bill-holders of the company, that the money in hand 
should be first applied in satisfaction of the bills, by virtue of the 
statutory hen, created by the 11th section of the charter. On 
the other hand, counsel for Robert Collins, one of the joint con- 
tractors under the agreement of 2d August, 1842, contended 
that he, as the holder of bonds and certificates, secured by mort- 
gage on said road for work, labor and materials done and furnish- 
ed subsequent to the execution of said mortgage, and on the 
faith thereof, was entitled to priority of payment out of said 
fund. 

The presiding Judge ruled, that the lien of the bills of the 
company, under the 11th section of their charter, was paramount 
to and over-rode all others, and directed the money to be paid 
out accordingly. To this decision counsel for Collins excepted. 

At August Term, 1846, at Decatur, this cause came up, on 
writ of error, to be heard before this Court, when it was adjudg- 
ed, that the bill-holders had a paramount lien only on the fund 
raised from the sale of the railroad from Macon to Griffin, and so 
much of the road from Griffin to Atlanta as was built by the 
company prior to the contract of August, 1842, and that the 
contractors under the agreement of that date, had a prior and 
superior equity, to be paid out of said fund, in proportion to the 
relative value of the work done by them on said road, and ma- 
terials and equipments furnished between Griffin and the upper 
terminus in DeKalb, and the Court below was instructed to ap- 
point three commissioners to apportion the proceeds of the sale 
accordingly. So much for the previous history of this case. 

William B. Parker, the individual designated as trustee under 
the decree for the purposes therein stated, now files his bill in 
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Bibb Superior Court, alleging that he is the holder, by transfer 
from John D. Gray, one of the original joint contractors, of bonds 
and certificates of indebtedness, arising under the agreement of 
2d August, 1842, to the amount of $47,500, principal. The 
bill charges fraud, irregularity, and want and excess of jurisdic- 
tion, in procuring the decree of May, 1845, and notice of the 
whole by Tyler, through his agent, Jerry Cowles. It also charg- 
es that ‘Tyler, before he paid the purchase money, had notice of 
said irregularities, and of complainant’s lien; and that the pre- 
sent company, by Tyler, its first president, also before it paid its 
money, had notice of the aforesaid irregularities, and of Parker’s 
claims, and of their character, and that Parker was not a party 
to the first bill, though he went before the Court and. protested against 
it, when a motion was made to confirm and ratify the commission- 
ers’ report, and objected to the entire proceeding so far as it might 
prejudice his mortgage rights ; that after the money was paid 
by Tyler, and under the advertisement for all creditors to come 
in and prove their debts, various creditors did so, but that he de- 
clined to participate ; that on the day of sale he was present, and 
proclaimed aloud, so that Jerry Cowles and all present heard 
him, that he held these liens, which he is now seeking to en- 
force, and that on this account the road sold for much less than it 
otherwise would have brought. 

The specification of fraud and irregularity charged in the bill 
is this: That after the Jury had retired, the solicitor of the com- 
pany went into their room, and counseled with the Jury concern- 
ing their finding; that Tyler was really agent for persons at the 
north—residing in New York and Massachusetts—who after- 
wards came forward as stockholders, and that it was their mo- 
ney, and not his, that paid for the road; and that he took the 
deed in his name in fraud, to have the apparent shield of the 
company of being bona fide purchasers. 

The bill admits, that the contractors did not finish and furnish 
the road, nor does it aver any offer, on their part, to do so in 
terms of their agreement, before or since the public sale, but 
urges the failure of the old company as an excuse for this prece- 
dent duty, to foreclosing on the road, and sets up their practical 
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waiver, namely: the issuing of these certificates for the work ac- 
tually done, and prays to foreclose complainant’s debt, either— 

Ist. On the entire road and its receipts; or, 

2d. On that part which was built by Gray and others, under 
the mortgage of 2d August, 1842, and its net receipts; or, 

3d. Upon the net receipts alone of the part so built by the 
contractors between Griffin and Atlanta. 

So much for the case, as made by the bill. Has the complain- 
ant any equity which entitles him to the relief which he seeks ? 

[2.] It is admitted to be now an established rule of Chancery 
practice, that for the purpose of marshaling the assets of an 
insolvent debtor’s estate, that the executor or administrator 
may file his bill and obtain a decree not only for the purpose of 
reducing the property to money, but also of ascertaining the or- 
der in which the debts are to be paid; and, that this done, all 
the creditors will be restrained from prosecuting their respective 
claims at Law; and that not only as to creditors who were eo 
nomine parties to the proceeding, but to all others. Toller, 455. 
Brown and others vs. McDonald. Matter of the Bank of Buffalo, 
10 Paige, 378. 

One of the grounds upon which this doctrine is based is, that 
the executor or administrator may not be harrassed by a multi- 
plicity of suits, or a race of diligence be encouraged between 
different creditors, each striving for an undue mastery and pre- 
ference. Jeremy on Eq. Jur. b. 3, pt. 2, ch. 5, p. 538 to 543. 

Again: no other Court but that of Chancery possesses any 
adequate jurisdiction to reach or dispose of the entire merits. 
1 Story Eq. Jur. §550. 

[3.] Asa general rule, Chancery does not assume jurisdic- 
tion in taking into its own hands executions upon judgments at 
Law. Such power would be oppressive both to the debtor and 
the Court. 

[4.] For the presumption is, that the Court which renders the _ 
judgment is competent to enforce it; and therefore it is only in 
special cases that a Court of Equity interferes. Brinkerhoff and 
others vs. Brown and others, 4 Johns. Ch. Rep. 671. Whenever, 
however, the property of a judgment debtor is incumbered with 
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equities or trusts, or involves a variety of interests upon general 
principles of justice, a Court of Chancery will interpose and ad- 
minister the assets. Piatt vs. St. Clair, 6 Hammond, 233. 

[5.] The facts of the case under consideration were novel and 
peculiar. Here was a road extending through six Counties, and 
one hundred miles in length. 
~ [6.] What disastrous consequences would have resulted, if 
each judgment creditor had been allowed to seize and sell sepa- 
rate portions of the road, at different sales, in the six different 
Counties through which it passed, and to different purchasers! 
Would not this valuable property have been utterly sacrificed— 
the rights and interests of the creditors, as well as the objects 
and intentions of the Legislature in granting this charter, entirely 
_ defeated ? 

[7.] I feel warranted in saying, that the whole history of Equi- 
ty Jurisprudence does not present a case which made the inter- 
position of its powers not only highly expedient, but so indispen- 
sably necessary in adjusting the rights of creditors to an insol- 
vent’s estate, as this did. 

The Chancellor, then, in taking this matter in hand and di- 
recting a sale of the entire interest for the benefit of all concern- 
ed, was but invoking the powers of Equity to aid the defects of 
the Law, and applying analogous principles to the existing emer- 
gency; and so far from transcending his authority, he is entitled 
to the thanks of the parties and the country, for the correct and 
enlightened policy which he adopted. Had he faltered or shun- 
ned the responsibility thus cast upon him, he would have shown 
himself unworthy of the high office which he filled. As it is, 
this precedent will stand out in bold relief, as a landmark for fu- 
ture adjudications. 

[8.] And what, I ask, is the ground of the present complaint ? 
It is not an attempt to restrain a creditor from proceeding at Law, 
who, without fault on his part, has been excluded from _partici- 
pating in the common fund; but one claiming to be a creditor, 
but refusing to present his demand under the decree, and sub- 
mit himself to the jurisdiction of the Court, for the settlement 
and adjustment of his debt upon the fund to be distributed, 
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comes forward and asks the assistance of Chancery to set aside 
its own decree, and annul the title to the property sold under it, 
in order that he may be paid. 

[9.] Itis true that the complainant alleges, in his bill, that he 
was nota party to the suit, and that he protested against it; but 
if justice has been done, is this any reason why he, on this 
account, should be treated with extraordinary favor and indul- 
gence? ; 

The bill admits, that “ The officers of the Monroe Railroad 
and Banking Company believed that the contractors would not 
be materially injured by their proceeding, and that they were 
acting toward them in good faith; that the mortgage contract 
was a lien better and higher than all others, and that out of the 
proceeds of the sale, their lien would be first satisfied, for all la- 
bor bestowed and materials furnished under the contract of Au- 
gust, 1842; but that it had been decided by the Supreme Court, 
that the lien of the bill-holders over-rode said mortgage lien, as 
to all the road except that part above Griffin, which was not suf- 
ficient to satisfy all the mortgage contracts, or even those held by 
complainant.” 

Or, to use the more forcible language of counsel for the con- 
tractors, when this case was first before this Court, “It is obvi- 
ous that the complainants in the original bill acted as far as they 
were able, and as far as they knew how, in good faith toward the 
contractors. Their object was to give the laborer his hire. Will 
any one do them the injustice—will any one so pervert the read- 
ing of the record—as to say that the object of the complainants 
in that bill was to sell the road and give the money to the bill- 
holders, and exclude the contractors from even a participation in 
the fund? Although, by so doing, they would relieve the stock- 
holders of a heavy liability, we believe they acted in good faith, 
and that it does them gross injustice to suppose that they were 
using the Judiciary as an instrument to perpetrate a most iniqui- 
tous fraud. Indeed, the decree speaks for itself.” Col. Bailey’s 
Argument, 1 Kelly, 446, 447. 

If, then, as the bill admits, the proceeding under which this 
road was sold, not only originated in, but was conducted to its 
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conclusion in good faith to the contractors, and the decree was in 
conformity with the practice and usage in Equity, not pretending 
to fix or establish the payment or priority of any particular debt, 
but leaving this matter to be settled among and between the 
creditors themselves, upon coming in upon the fund under the 
decree, (Jb.) I am at a loss to perceive upon what principle this 
transaction, so just to Parker and beneficial to all concerned, 
is to be impugned, and the title to the property, acquired un- 
der it, vacated—none that will bear the test of legal investiga- 
tion. 

The bill charges, that it was supposed, that out of the pro- 
ceeds of the sale, the contractors’ lien would be first satisfied, 
but that the lien of the bill-holders was decided, by this Court, 
to over-ride the mortgage lien, except to that part of the road 
above Griffin, which was built by the contractors ; and that this 
portion of the fund was not sufficient to discharge all the mort- 
gage contracts, or even the $47,500, held by the complainant. 

Surely, this assignee does not come into Equity to get more 
than the laws of the land will award to him? Under this judi- 
cial sale, every dollar which that portion of the road brought, 
built by the contractors, to the extent of the work they perform- 
ed and the materials they furnished, has gone into their pockets; __ 
and because it fell short of extinguishing their demand, and the 
balance of the money arising from the sale of that part of the road 
constructed by the company previous to its insolvency, and to 
the contract of 1842, has been distributed to the bill-holders, 
by virtue of their statutory lien—is this a ground for cancelling 
Tyler’s title ? 

Mr. Parker complains that the property did not sell for its full 
value, but for much less, owing to the public notice that was 
given of these liens. If this vast interest, costing as it is 
charged, nearly $2,000,000, was thus sacrificed, who is to blame? 
It was not only the most advantageous, but the only possible 
mode of bringing it into market, to make it command a fair 
price. Cut up into an indefinite number of small parts, it would 
have brought nothing, besides thwarting the whole design of the 
charter, by these fragments being bought by individuals or sepa- 
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rate companies. Instead of interfering, then, to counteract the 
praiseworthy object of the decree, why did he not aid in promot- 
ing it, and thus subserve, not only his own interest, but that of 
all the other creditors ? 

The bill admits, that the whole amount divided among all the 
contractors, was not enough to satisfy the complainant’s debt. 
What a singular proposition then to maintain, that although the 
whole were only entitled, in Law, to a less sum than this indivi- 
dual claims, out of the entire proceeds, yet that this and every 
other creditor of the same grade, by standing out and standing 
off, and pursuing his remedy separately, would realize the sum 
total of his clam! And if such a procedure were permitted,, 
when and where would these successive foreclosures and sales: 
or sequestrations terminate ? 

There are other interesting aspects in which this question 
might be presented, but for our dread of being tedious: One 
view and a controlling one with the Court was this: it is conced- 
ed thatif the sale had been made under the highest len, that the 
title of the company would have been divested, and that the 
purchaser would have taken the property, discharged of all in- 
cumbrances. The record shows that such was the fact. The 
Central Bank and other bill-holders, and Robert Collis, one of 
the joint contractors, came in under the decree, and made their 
claim to the fund. If not parties to the suit before, they became 
so in fact by thus presenting their demands and submitting 
themselves to the jurisdiction of the Court. Here, then, were 
the two highest liens known to the law, upon the entire property— 
that of the bill-holders, created by the Statute, on that part of 
the road built by the company, and that of.the contractors, se- 
cured by the agreement of August, 1842, on that part of the 
road they built, and the materials they furnished. How, then,. 
can creditors of equal or inferior grade disturb this transac- 
tion? If they have failed to participate in the fund thus raised,. 
it is their own fault. Equity would restrain them from proceed- 
ing at Law to enforce their claims—much more will it refuse to 
sanction the effort now making. 

Again: the bjll admits that the agreement was not performed 
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on the part of the contractors, nor does it aver an offer to com- 
plete the contract, either before or after the sale. If, under these 
circumstances, the contractors have received compensation as 
far as the fund would allow, for the work, labor, money and ma- 
terials, done and expended by them in the construction of the 
road, can they, in conscience, seek to make the road itself liable 
for any thing more? We think not; but we prefer to rest this 
decision upon the broad ground of a more comprehensive equity, 
and accordingly we hold that the judgment below be reversed, 
and the demurrer to the bill sustained, upon the ground that the 
complainant is not entitled to the relief which he seeks. 


No. 71.—Raprorp E. Morrow e¢ al. plaintiffs in error, vs. SAMUEL 
Hanson, defendant in error. 


[1.] Where suit was instituted on a promissory note, and the defendant 
pleaded a total failure of consideration, and alleged a parol warranty of the 
property for which the note was given, asa part of his defence: Held, that 
the plaintiff could not avoid this defence by insisting on the Statute of Limi- 
tations, although more than four years had elapsed from the time of such 
parol warranty. 


Assumpsit and motion for a new trial, in Henry Superior 
Court. Heard and decided by Judge Srarx, October Term, 
1850. ; 


An action of assumpsit was instituted by Samuel Hanson 
against Radford E. Morrow and Vincent P. Morrow, on pro- 





missory notes, the balance of the purchase money for a jackass, 
purchased by Morrow from Hanson, returnable to October Term, 
1846, of Henry Superior Court. The notes were dated the 
, 1840, and fell due on the 25th day of December of the 














MACON, FEBRUARY TERM, 1851. 399 


Morrow ef. al. vs. Hanson. 








same year, and were for thirty dollars each. The defendants 
pleaded failure of consideration. 

On the trial the plaintiff demurred to the plea, on the ground 
that as the warranty of the jack was by parol, and more than 
four years had elapsed from the time of the making and failure 
of the warranty, the Statute of Limitations barred the defence. 
The Court overruled the demurrer. The Jury found a verdict 
for the defendants ; whereupon, counsel for plaintiff moved fora 
new trial, on the ground that the Court erred in deciding and 
ruling that the defendants were not barred from pleading failure 
of consideration to the notes, more than four years having elaps- 
ed since the notes became due, and the failure of the warranty 
of the jack. 

At October Term, 1850, the Court granted a rule absolute for 
a new trial, on the ground taken in the rule nisi, and reinstated 
the case. 

Whereupon counsel for the defendants excepted and assigned 
error. 


W. W. Crark, for plaintiffs in error. 


J. Fioyp, for defendant in error. 


By the Court—Warver J. delivering the opinion. 


The only point in this case is, whether in a suit upon a pro- 
missory note by the plaintiff, the defendant may show, by way of 
defence, a warranty of the property for which the note was given, 
and that the consideration had totally failed, the warranty being 
by parol, and more than four years having elapsed from the time of 
making such parol warranty. The general rule of law is, that 
where there is a total failure of the consideration, and the de- 
fendant has derived no benefit from the contract, or none beyond 
the amount of money which he has already advanced, such total 
failure of consideration may be shown in bar of the action. 2 
Greenleaf’s Ev. §113, 136. So long as the plaintiff has the le- 
gal right to sue the defendant, he may defend himself by show- 
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ing he has no cause of action against him. ‘The note of the plain- 
tiff imports a consideration on its face, but it is competent for the 
defendant to show, either that there was no consideration, or that 
the consideration for which it was given has totally failed ; in 
other words, that the plaintiff has no cause of action against him ; 
and it is not competent for the plaintiff to insist upon the Statute 
of Limitations, in order to avoid the defendant’s defence, when 
he is seeking to enforce the contract against him. So long as 
the plaintiff has the legal right to swe on the contract, the defend- 
ant has the co-relative right to defend it. 
Let the judgment of the Court below be reversed. 





No. 72.—Smira & Merarirt, plaintiffs in error, vs. Davin Dicx- 
son and Joun Harris, defendants in error. 


{1.] An execution which has been levied, and upon which is an entry by the 
Sheriff of, levy indefinitely postponed by the plaintiffs attorney, is sought to be 
enforced by a sale of the property levied on, more than seven years after 
the date of the entry: Held to be void, upon illegality put in by the defend- 
ant in execution, under the Act of 1823. 


Affidavit of illegality, in Newton Superior Court. Heard and 
decided by Judge Starx, September Term, 1850. 


An execution in favor of the plaintiffs in error against the de- 
fendants in error, was issued the 13th day of October, 1840, on 
a judgment rendered on the Ist day of October, 1840. 

On the ji. fa. there was a levy on real and personal property, 
bearing date 25th day of December, 1840, and an entry, as fol- 
lows: “The above levy, advertised for sale the first Tuesday in 
February, 1841, and postponed by plaintiff’s attorney to the first 
Tuesday in March, 1841, and then postponed indefinitely by 
said plaintiffs’ attorney.” The bond given for the delivery of 
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the property levied on had been, by order of Court, turned over 
to the present Sheriff of Newton County, whose proceeding was 
estopped by the interposition of an affidavit of illegality by the 
defendants, on the ground, “‘ That from and after the 1st Tues- 
day in March, 1841, until the present time, viz: 24th October, 
1849, no retr#n hath been made on said ji. fa. by the proper 
officer for executing and returning the same, and that conse- 
quently the judgment on which said fi. fa. is founded is void 
and of no effect.” 

On the hearing of the affidavit of illegality, plaintiffs intro-— 
duced Jno. N. Williamson, the attorney of record, in obtaining 
the judgment, who testified, that after the levy had been made, 
the defendant (Harris) applied to him to have the sale postponed, 
which was done for one month. At the next sale day, Harris 
again made application to have the sale postponed indefinitely, 
and requested the witness to write to all plaintiffs in execution, 
and ascertain if a compromise could not be effected. The pro- 
position was agreed to by the witness, as there wag a mortgage 
on all or a greater part of the property levied on. Under this ar- 
rangement, (a bond being given for the delivery of the property,) 
witness ordered the sale to be indefinitely postponed. 

The Court sustained the affidavit of illegality, on the ground 
that the ji. fa. had become dormant under the operation of the 
Statute of 1823. 


W. W. Crark, for plaintiffs in error. 


Reese, for defendants. 
‘ 


By the Court.—Niszet, J. delivering the opinion.’ 


[1.] There was a levy of this execution, and the property 
was advertised for sale on the first Tuesday in February, 1841. 
By the entry of the Sheriff on the execution, it appears that the 
sale was postponed by order of the plaintiffs, to the first 
Tuesday in March following, and then postponed indefinitely by 
the plaintiffs’ attorney. The last entry, then, on the fi. fa. is in 
VoL Ix 51 
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March, 1841, more than seven years anterior to the present at- 
tempt to enforce the execution by a sale under this indefinitely 
postponed levy. The illegality claims, that the execution is 
barred by lapse of time, and so the Court held, and this decision 
is assigned for error. There is no entry or return of any kind on 
the fi. fa. within seven years, as required by the Statute. It is 
argued, however, for the plaintiffs in error, that the levy being 
postponed by the plaintiff, and that being entered, there is a con- 
tinuous action on the execution—the levy subsisting until it is 
disposed of; and farther, that the entry of indefinite postponement, 
is an entry, as it were, with a continuando. If the argument was 
not presented in just this form, yet such must be its structure, 
to possess even the shadow of plausibility ; because the Statute 
does positively declare all judgments void after seven years, 
unless there is an entry or return upon it within seven years. 
The seven years having elapsed in this case, it became indispen- 
sable for the plaintiff in error, upon some hypothesis, to make 
out an entry» Now, it strikes me that an indefinite postponement 
of a levy is a dismissal. ‘To what time is the sale postponed? 
To no time. Ifthe levy thus postponed be a valid, subsisting 
levy for one year, why not for seven? and if for seven, why not 
for seventy? It may be questionable whether a levy can be 
good after a specific postponement of the sale beyond the next 
sale day. To be good, the postponement must be to a time 
certain. Certainly an indefinite postponement does not retain 
the levy. To my mind it is palpably an abandonment of the 
levy by the plaintiff. But admit, for the sake of the argument, 
that such an entry retains the levy and keeps the execution alive, 
how long does it keep it alive? Is it to be presumed that it 
over-rides a Statute and keeps it alive in the teeth of the law? 
If it can—if such an entry prevents the dormancy of the judg- 
ment—then it is competent for a plaintiff to sit down and, by an 
entry on his fi. fa. defeat, over-ride, nullify an Act of the Legis- 
lature. The law declares that there must be an entry within 
seven years, and the plaintiff says, “ True, but I postpone to-day 
’ my levy indefinitely, which prevents the operation of the law— 
which preserves the vitality of my fi. fa. not only for seven 
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years, but for any number of years.” If an execution is not 


barred in seven years after such an entry, when is it barred? . 
The answer is, never; and if that is so, has not the entry abro- 
gated the law? If it is a valid entry at all, it is good only as 
any other entry would be that is to prevent the execution from 
becoming dormant within seven years from its date. This Court 
has held, and we still hold, that the Statute requires an entry 
every seven years. ‘The Act of 1823, is intended for the benefit 
of bona fide purchasers and junior judgment creditors. The 
object is to prevent injury to them by fraudulently keeping open 
judgments which are paid. It, to effect this object, prescribes a 
term of limitation; but this term does not bar if, within it, en- 
tries are made on the execution, which show it to be prima /fa- 
cie, subsisting and unpaid—entries which exhibit diligence on 
the part of the plaintiff to prevent abar. Purchasers and junior 
creditors are not benefited by the lapse of time, if there be such 
entries, and upon what principle? Why, the entfies are notice 
to them, the ji. fa. being open to the inspection of the world, 
that it is still a subsisting, unpaid judgment. But is such an en- 
try as this notice? What are people to infer when they find on 
an execution an order of the plaintiff indefinitely postponing a 
levy—indefinitely postponing the means of realizing his money ? 
They must infer that the plaintiff has got his money, and, there- 
fore, he has forever postponed his levy. 

The plaintiff in error takes another position equally indefensi- 
ble. It appears, by the evidence, that the indefinite postpone- 
ment of this levy was at the instance of the defendant, and by 
an arrangement with him. Now, itis said, first, that this evidence 
rebuts the presumption of any fraudulent intent on the part of 
the plaintiff to keep the execution alive and open. Let that be 
so. Yet this part of the transaction does not appear on the ex- 
ecution ; it exists in parol. Nobody is notified by it. Purchasers 
and other creditors know nothing about it. Besides, the Statute 
says not one word about arrangements and agreements between 
plaintiff and defendant, but it does say, that there must be an 
entry on the fi. fa. to prevent the bar. Arrangements and 
fraudulent collusion between plaintiff and defendant are the 
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very things which the Act intends to prevent. It will not do to 
prove an arrangement between them and then assume it to be 
honest. It is the arrangement which it intends to prevent. We 
cannot recognise any arrangement, not appearing on the execu- 
tion, as arresting the limitation. Secondly, it is said, there are 
no creditors or purchasers here contesting this judgment, but the 
defendant alone, and that he is not to be heard when he comes 
into Court to take the benefit of a bar, which has grown up 
under an. arrangement to which he was a party, and which was 
in fact proposed by him. ‘True, there are no creditors or pur- 
chasers before the Court, but it does not follow that there are 
none. But if there were none, what then? Why, it is the duty 
of the Court to sustain the Statute, for the sake of creditors and 
purchasers in all similar cases. The construction of the Statute 
is before us, and from that we cannot shrink. If, however, by 
this: record the question were made, (which is not,) whether the 
defendant covlld make the: question of the validity of this judg- 
ment, we should still have no difficulty about it. The Statute, 
as before stated, requires entries to be made to prevent the judg- 
ment becoming dormant. ‘To defeat the Statute an agreement 
is made between plaintiff and defendant, or if not to defeat it, 
yet which is clearly against the policy of the Statute. The de- 
fendant is seeking to avail himself of it, by setting up the bar of 
the Statute, which has been perfected in consequence of it. In 
such a case what is the rule? “ In pari delicto portior est conditio 
defendentis.” ‘The plaintiff attempting to enforce the judgment 
under an agreement in violation of law, the defendant, though 
equally guilty with him, may be heard in defence, not because 
the law regards his rights, but for the sake of the public policy. 
Adams vs. Barrett, 5 Ga. R. 415, 416. 
Let the judgment be affirmed. 
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No. 73.—Tue Srare or Georet, plaintiff in error, vs. Henry 
G. Dean, defendant. 


[1.] Where the law guarantees to parties the right of appeal, and no time 
is prescribed within which the appeal shall be entered, it must be done 
within four days from the date of the decision complained of, that being 
fixed as a reasonable time, according to the general law regulating ap- 
peals in ordinary cases. 


Award and motion to dismiss appeal, in DeKalb Superior 
Court. Heard and decided by Judge Hitx1, September ‘Term, 
1850. 


The Governor and Chief Engineer of the Western & Atlantic: 
Railroad and Henry G. Dean, being unable to agree as to the 
amount of damages the defendant should receive for the con- 
struction of the said road through his land, referred the matter 
to arbitrators, as provided by the Statute authorizing the con- 
struction of the Western & Atlantic Railroad. 

An award was rendered on the 4th day of April, 1850, in fa- 
vor of the defendant, for $1500. The Chief Engineer notified. 
the arbitrators of his dissatisfaction with the award, on the 4th 
day ef September following, and desired to appeal therefrom 
The papers were sent up by the arbitrators, and filed in the office: 
of the Clerk of the Superior Court of DeKalb County, on the 
5th day of September. 

The cause came on to be tried before Judge Hill, at Septem- 
ber Term, 1850, when counsel for the defendant moved to dis- 
miss the appeal, on the ground— 

1st. That the Chief Engineer, as the agent for the State, did 
not give notice to the arbitrators of his dissatisfaction with the 
award, and his desire to appeal therefrom, within the time pre-~ 
scribed by law. 

2d. Because the appeal was not entered in the time prescrib- 
ed by law. 

Which motion the Court sustained and dismissed the appeal; 
whereupon counsel for plaintiff excepted. 
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Ezzarp & Murpny, for plaintiff in error. 
Irwin & Rice, for defendant. 
By the Court.—Lumpxiy, J. delivering the opinion. 


In the 6th section of the Act passed 21st December, 1836, for 
the construction of the State Railroad, it is provided, that “ The 
engineer and superintendent shall have full power and authority 
to treat with any owner of land through which the said road 
may be cut, or from which any timber or other material may be 
taken, and to fix and agree upon a compensation for the same; 
and that in the event of disagreement, the injury or damages 
shall be, in writing, submitted to and adjudged and determined 
by three arbitrators, sworn to do justice between the State and 
the party aggrieved; one of whom is to be chosen by the engi- 
neer and superintendent, one by the other party, and the third 
by the two so chosen; or if they cannot select, by any three or 
more of the Justices of the Inferior Court of the County in which 
such land may lie, either in term time or vacation. All of which 
submission, choice, appointment and award, shall be reduced to 
writing. And it is made lawful for the engineer or superintend- 
ent, for and on behalf of the State, or for the other party to the 
award of the said arbitrators, to present to them a written decla- 
ration of dissatisfaction therewith, and desire to appeal there- 
from, who shall thereupon transmit, forthwith, to the Clerk of the 
Superior Court of the County wherein said land may lie, all 
previous proceedings in the case, together with such appeal, to 
be tried by a Special Jury, as in other cases of appeal, without 
formal pleadings or issue ; which said appeal shall be presented 
on the part of the State, by the Attorney or Solicitor General of- 
ficiating in such Court.” Prince, 356. 

J. F. Payne, Hiram Hooper and Thomas Hooper, having 
been selected, under this Act, as arbitrators to ascertain the in- 
jury done to the land of Henry G. Dean, Junior, by reason of the 
cutting of the State Railroad through his premises, met on the 
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4th day of April, 1850, and awarded to the owner the sum of 
fifteen hundred dollars as his damages. 

On the 4th of September thereafter, William L. Mitchell, Esq. 
the Chief Engineer, for and on behalf of the State, presented to 
the arbitrators, his written dissatisfaction with the award, and 
gave notice of his desire to appeal therefrom, in terms of the 
Act. The papers were forthwith transmitted to the Clerk of the 
Superior Court of DeKalb County, and by him filed in his office 
onthe 5th of September. 

At the ensuing term of the Court, which met on the third 
Monday of the month, the presiding Judge, upon motion of 
counsel for Dean, the respondent, dismissed the appeal; where- 
upon the counsel for the State excepted. 

[1.] The only question to be determined, therefore, is, wheth- 
er the appeal by the State from the award of the arbitrators was 
entered in time? 

The Act of 1836 specifies no time within which appeals shall 
be entered. It does not provide even, that appeals shall be tried 
at the next term of the — Court of the County where the 
land lies. 

When a Statute guarantees to parties the right of appeal, and 
no time is designated within which it shall be entered, the rule is, 
that it must be done within a reasonable time; and the Legisla- 
ture of Georgia have determined, that a reasonable time for ap- 
pealing is four days—that being the period fixed by law within 
which appeals, in ordinary suits, shall be entered. 

Knowing, however, as we do, that a contrary practice has 
prevailed throughout the State, under the various charters con- 
taining similar provisions to those in the Act of 1836, and that 
it has been usual, in all the Circuits, to allow appeals to be en- 
tered at any time before the next term of the Court after the 
award was made by the appraisers, we are unwilling to prescribe 
a definite rule and apply it to existing cases ; and one which, be- 
ing made to operate retroactively, would deprive parties of the 
privilege of having their rights passed upon by a Special Jury. 

In the exercise, then, of the plenary powers conferred upon 
this Court, of giving such direction to cases as shall be in ac- 
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cordance with justice and equity, we shall reverse the judg- 
ment, dismissing the appeal, and order it to be re-instated, with- 
out any disparagement, as it will be perceived, to the legal acu- 
men of our learned brother, who held that it had not been enter- 
ed within a reasonable time. 


No. 74.—DanieEL Ty er, plaintiff in error, vs. Joun D. Gray, 
defendant in error. 


L.1.] When the Jury find a verdict contrary to the charge of the Court, and 
manifestly contrary to law, anew trial will be granted. 


Assumpsit in Bibb Superior Court, and motion for a new trial. 
Heard and decided by Judge Srarx, July Term, 1850. 


This was an action instituted by John D. Gray against Daniel 
Tyler, for the recovery of $450 14, as compensation for the 
services of the plaintiff, and the hire of his negroes, upon the 
Monroe Railroad, for the months of November and December, 
1845. 

The defendant pleaded a set-off of $4953 73, as money 
raised for freight and passengers on the road during the same 
time, and received bv the plaintiff. 

On the trial, Midas L. Graybill testified, that Daniel Tyler 
was the owner of the Monroe Railroad in November and De- 
cember, 1845; that Gray run the road during these months; 
that the items in plaintiff’s account for services of plaintiff and 
negro hire, were correct—the services of Gray were worth from 
$125 to $150 per month, &c. Witness was employed by Gray, 
and knows that he (witness) paid out all the money thit was 
received during the months of November and December, and 
that the said items in the account were not paid. In paying out 
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money, he was governed by Gray’s orders. The road, prior to 
the month of November, was in the hands of the commission- 
ers, who sold the road, and Mr. Whittle was their agent. The 
whole receipts of the road during the months of November and 


December, amounted to.......0.<ss0s0-ceds onevancneaeciee $4,356 79 

Mr. Whittle turned over, to pay debts which were in- 
curred during his service, the sum of............++ 596 94 
4,953 73 


Disbursed during three months for wages, 

materials, &c. and running the road...2,771 20 
Paid R. Collins for the hire of his ne- 

groes for the same months............... 662 00 
J. D. Gray’s negroes for same time...... 431 12 
S. H. Martin’s negroes for same time..... 201 53 4,165 85 

787 88 

In the item of $2771 20 of disbursements, are included items 
of expenses incurred during the time of Mr. Whittle, equal to 
the amount paid over by him, and a part of the receipts of No- 
vember and December were applied, by Mr. Gray’s order, to the 
payment of debts contracted prior to the month of November, 
1845; that the hire of Gray’s negroes from the 1st September 
to January, amounted to eleven hundred and odd dollars, and 
from the 1st of November to 1st January, the hire amounted to 
$431 12; that all sums received during the months of Novem- 
ber and December, were paid out to debts legitimately due by 
the said road. A part was paid to debts contracted before 
Tyler got possession of the road—none of the money passed 
through Gray’s hands. Witness paid it out as the agent for 
Gray, and by his orders, tothe road. WhenGray went out there 
was no money in hand. 

L. N. Whittle testified, that he paid over a sum of money to be 
applied to the payment of debts, contracted while he had the 
superintendence of the road under the commissioners, which he 
required to be paid to the expenses that he (Whittle) left unpaid ; 
that by order of Tyler, he placed Gray in possession of tht 
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road, &c. with orders to employ all necessary agents, labor, &c. 
to carry on the said road. The money left (by Whittle) was 
about enough to pay all the expenses he left unpaid—probably 
a little more. 

The Court charged the Jury as follows: “In this case a set- 
off is pleaded. ‘The Jury must look into the evidence, and see 
if the accounts have been proved, and if the account proven by 
one of the parties is larger than that proven by the other, the 
smaller must be deducted from the larger, and a verdict be given 
accordingly. ‘The defendant is not liable for the debts contract- 
ed for the use of the road prior to his getting possession of it. 
The plaintiff is liable for all moneys which came to the hands 
of himself or his agents, for the months of November and De- 
cember, subject to all payments made for expenses of these 
months. The money Graybill received from Whittle, being re- 
ceived as Tyler’s agent, was of right paid by Gray towards the 
expenses Whittle left unpaid.” 

The Jury found a verdict for the plaintiff; whereupon coun- 
sel for the defendant moved the Court for a new trial, on the 
grounds— 

1st. Because the verdict of the Jury is contrary to evidence. 

2d. Because the verdict of the Jury is contrary to the charge 
of the Court. 

The Court refused to grant the motion for a new trial ; where- 
upon counsel for the defendant excepted. 


McDonatp, for plaintiff in error. 
Powers and Wuirt te, for defendant. 


By the Court—Wanrner, J. delivering the opinion. 


[1.] The motion for a new trial in this case ought to have 
been granted, upon the ground that the Jury found contrary to 
the charge of the Court, which charge, in our judgment, was in 
accordance with the law governing the rights of the parties— 
consequently the verdict is contrary to law. 
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Gray sued Tyler on an open account for $450 14. On the 
trial, the plaintiff proved, by one witness (Graybill) two items in 
the account only, amounting to the sum of $424 14. The de- 
fendant pleaded, as a set-off, an account against the plaintiff for 
money received by him for freight and passengers on Monroe 
Railroad, in the months of November and December, 1845, 
$4356 79; also, $596 94 for cash received—making the total 
amount of the defendant’s account, $4953 73. 

Tyler became the owner of the road in November, and was 
entitled to the receipts thereof for the months of November and 
December, 1845. ‘The receipts of those two months amounted, 
according to the testimony of Graybill, to the sum of $4356 79. 
Whittle turned over cash to pay debts which had been incurred 
by the road before Tyler became the owner, $596 94—thus 
making the total amount received $4953 73. The disburse- 
ments made during the months of November and December, in- 
cluding the $596 94, turned over by Whittle to pay debts which 
had been contracted prior to that time, amounted to the sum of 
$4065 85. Now, if we deduct the total expenses of the road 
for the months of November and December from the amount 
received during the same time, there will be found a balance due 
Tyler, the defendant, of $887 88, exclusive of the plaintiff’s ac- 
count now sued on. Deduct the plaintiff’s account as proved, 
there still remains $463 74 due the defendant. Graybill, the 
witness, appears to have been the plaintiff’s cashier to receive 
and disburse the money made by the road, and acted under 
Gray’s orders. ‘The money paid over to him by Whittle was ap- 
plied, by Gray’s order, to the payment of debts contracted prior 
to November and December, and that all sums received during 
these months were paid out to debts legitimately due by the 
said road; but it will be remarked, that the plaintiff had no au- 
thority to order the money of Tyler to be applied to any debts 
due by the road before he became the owner of it in November, 
although the same might have been /egitumately due by those who, 
in law; were bound for the payment thereof. The witness fur- 
ther states, that a part of the money was paid to debts contracted 
before Capt. Tyler got possession of the road. For these debts 
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Capt. Tyler was not liable, and if the plaintiff ordered Ais mo- 
ney to be appropriated to the payment of such debts, then he is 
liable to account to Tyler therefor. Whittle does not testify that 
the money turned over by him was sufficient to pay all the debts 
due by the road—that it was about enough to pay all the debts 
he contracted for the road. Graybill was the witness for the plain- 
tiff, and being his cashier, it is a little remarkable that he cannot 
speak as definitely in regard to the amount of money paid to 
debts contracted before Tyler got possession of the road, as he does 
in regard to the other items of disbursement. 

The Court charged the Jury, that the defendant (Tyler) was 
not liable for the debts contracted for the use of the road prior 
to his getting possession of it. The testimony shows, that a 
portion of the money which belonged to the defendant has been 
so appropriated, and it is to be regretted the witness does not 
state how much ; but the inference is very strong, that the bal- 
ance of the money received, not particularly accounted for in the 
items of disbursement, was so appropriated. ‘The money being 
so appropriated by the orders of the plaintiff, he is as liable to 
account for it as if it had actually passed through his hands. 
The Jury having rejected the whole of the defendant’s set-off, 
and found a verdict for the plaintiff for four hundred and twenty- 
four dollars and fourteen cents, their finding is contrary to the 
charge of the Court, and contrary to law. 

Let the judgment of the Court below be reversed. 
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No. 75.—SeEaxzorn J. THompson, plaintiff in error, vs. Tue Cen- 
TRAL Bank or Georeta, defendant. 


[1.] When a Sheriff has received money ona f. fa. the Statute of Limita 
tions begins to run in his favor from the time it was received. 


[2.] Exceptions to the sufficiency of a rule against the Sheriff, taken upon 
the trial eighteen months after the filing of the rule, come too late. 


[3.] A new trial granted upon the ground of newly discovered evidence. 


Rule against Sheriff, in Troup Superior Court. Tried before 
Judge Hitt, November Term, 1850. 


An execution in favor of the Central Bank of Georgia against 
Benjamin P. Robertson, returnable to October Term of Troup 
Superior Court, 1843, was placed in the hands of Seaborn J. 
Thompson, the plaintiff in error, then Sheriff of Troup County. 
The money was raised partly by levy and sale, and partly by 
payment by defendant in the execution, by the 5th day of Sep- 
tember thereafter, and was duly credited by the Sheriff on the 
execution. At the May Term of Troup Superior Court, 1849, 
a rule nisi was taken, calling on the said Thompson to show 
cause why he should not be required to pay over the money to 
plaintiff or his attorney. The Sheriff answered and showed for 
cause, that he paid the money to plaintiff’s attorney a short time 
after it was raised, and also answered, that more than four years 
had elapsed after the term of the Court to which the execution 
was returnable, and that, therefore, the remedy of plaintiff was 
barred by the Statute of Limitations. The plaintiff traversed 
this answer, and issue was joined. 

The trial upon this issue came on at the November Term, 
1850, of the Court, when counsel for the Sheriff moved the 
Court to discharge the rule— 

Ist. Because it did not sufficiently set forth the fi. a. on 
which it was taken; not setting forth the amount of the fi. fa. 
either principal, interest or costs; and 

2d. Because the rule showed, on its face, that it was barred 
by the Statute of Limitations. 
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The Court overruled both grounds, and counsel for the Sheriff 


excepted. 

The Court charged the Jury, that the Statute of Limitations 
did not commence to run in favor of the Sheriff, until the She- 
riff caused notice to be given to the plaintiff or his attorney, of 
the collection of the money; that such notice must be shown by 
the Sheriff to have been given, and that the notice must be ac- 
tual, not constructive, and that the law did not presume the mo- 
ney collected at the term of the Court to which the execution 
was returnable. ‘To which rulings and charges of the Court be- 
low, counsel for Sheriff excepted. 

The Jury returned the issue against the Sheriff, and the Sheriff 
moved for anew trial, on the following grounds: 

Ist. Because the Court erred in refusing to sustain the motion 
to discharge the rule, on the ground that said rule did not suffi- 
ciently set forth the fi. fa. on which it was taken, after issue 
joined. 

2d. Because the Court erred in refusing to sustain the de- 
murrer to the rule, on the ground that it showed, on its face, that 
the plaintiff’s remedy was barred by the Statute of Limitations. 

3d. Because the Court erred in deciding that the Statute of 
Limitations did not begin to run in favor of the Sheriff until 
notice was given to the plaintiff or his attorney, that the money 
was collected, and that the law did not presume notice at the 
term to which the execution was returnable. 

4th. Because the Court erred in charging the Jury, that such 
notice must be actual, and that constructive notice was not suf- 
ficient. 

5th. Because, since the rendition of the verdict, the Sheriff 
had discovered new, important and material testimony, to wit: 
that he was informed by one Nathan L. Atkinson, a citizen of 
said County, that he, the said Nathan, heard Gen. Hu. A. Har- 
alson, plaintiff’s attorney in the said fi. fa. say, that he, the said 
attorney, found, from memoranda in his possession, that the de- 
fendant (Sheriff) was entitled to a credit of $40, paid on said 
ji. fa. in September, 1843, &c. which evidence was not known 
to the Sheriff until after the verdict was rendered. 
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The Court overruled the motion for a new trial, and the Sheriff 
excepted, and thus the case comes up for a review. 


B. J. Hixt, for plaintiff in error. 
W. Doveuerty, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The Sheriff collected the money in this case, before the 
return term of the execution, as appears by his entries upon it. 
There is no doubt but that he is entitled to the protection of the 
Statute of Limitations. This is well settled. The only ques- 
tion made here is, at what time does the Statute commence to 
run in his favor? We are not called upon to say at what time 
the Statute commences to run in all cases where the Sheriff is 
liable to an action. Our judgment, now, is confined to the case 
made inthis record. ‘This was a rule to pay over money—it is 
a proceeding to compel him to pay money collected. The in- 
quiry is the same that it would be if an action had been institut- 
ed for it. No question was made as to the form of the remedy. 
The rule is, that the Statute begins to run at the time when the 
defendant becomes liable to suit. We have, then, to determine 
at what time a Sheriff is liable to an action at the instance of 
the plaintiff in execution, for money collected. He is liable 
either from the time when he collects the money, or from and. 
after a demand made, or after notice on his part to the plaintiff 
that the money is in hand. ‘The presiding Judge ruled, that the 
Statute did not begin to run in his favor until he had given no- 
tice, actual notice, that the money was collected, and he must 
have so ruled, upon the ground that he is not liable to an action 
until the notice was given. Our opinion is, that it begins to run 
from the time when the money is, in fact, collected, because at 
that time we hold him hable to be sued for it. In cases where 
there is a claim to the fund, or any proceeding instituted which 
suspends it in his hands, the liability and rights of the Sheriff 
would be different. In a question between the plaintiff in exe- 
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cution and the Sheriff alone, as to the payment over of money 
collected, we mean to say, that the Statute will start from the 
time when it is collected. According to the exigencies of the 
writ of fiert facias, he is required to have the money in Court at 
the term next following the judgment. Such is its mandate to 
him. He is required to produce then the writ, with the money, 
and.a return of his actings and doings thereon. If he does this, 
his duty is fulfilled ; and, in such case, if the money is paid into 
Court under its order, he would doubtless be discharged. But 
although he need not collect before that time, yet he is at liberty 
to proceed at once, after receipt of the execution, to a levy, and 
may receive the money at any time. Indeed, he defers a levy 
at his peril. If, then, he does collect the money before the re- 
turn term, is there any law which relieves him from the obliga- 
tion of paying it over atonce? I know of none. He can pay 
it to the plaintiff in ji. fa. at once, and his receipt will be a pro- 
tection. An order of the Court to pay to the plaintiff, when 
there is no contest about the fund, is not necessary for his 
protection; and if he does pay it, this is a part of his actings 
and doings which he ought to return. The law requires him to 
keep a docket of all his proceedings under each execution, which 
he is required to preduce at Court, and which is intended to be 
a perpetual memorial and protection to him, as well as a warn- 
ing and notice to the world. This is as good a law as any in 
the Digest, and yet it is pretty much a dead letter. The Courts 
ought to require its strict enforcement in every County in the 
State. When the money is collected, and the Sheriff enters the 
fact on the execution, as he did in this case, how stands the mat- 
ter? Why thus: the Sheriff has in his hands so much money 
for the use of the plaintiff, and the entry is evidence of it. The 
Sheriff, because he is Sheriff, does not occupy a position more 
favorable than the position of any other person who has collect- 
ed money for the use of another. I know there are cases of fac- 
tors and others, where the holder of money is not liable to suit 
until demand made. This is not one of them. The receipt of 
the money makes the Sheriff the debtor of the plaintiff in execu- 
tion, and he is bound to pay it to him by virtue of his office as 
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Sheriff. It is part of the business of his office to collect and to 
pay over money. When the money comes to his hands, the law 
implies a promise to pay it to the plaintiff, and upon that promise 
an action will lie. No demand is necessary. I am aware that 
in these cases, and in the analagous case of attorneys, the au- 
thorities as to demand are not uniform; but the weight of au- 
thority is, that no demand is necessary. If no demand is neces- 
sary, the liability depends upon the fact of receiving the money. 
Under this view of it, how can a notice to the plaintiff vary the 
matter? A notice, actual or constructive, by virtue of the return, 
may have the effect of showing that he has not used the fund— 
that he is acting in good faith, and will strip the plaintiff of all 
shadow of ground of complaint, if he lies by until the Statute 
bars his claim. But the liability of the Sheriff does not depend 
upon notice. It grows out of a promise which the law predicates 
upon the receipt of the money. Wherever there is a right on 
one side and a duty on the other, founded on a sufficient consid- 
eration, the law implies a contract between the parties, and an 
action will lie for its enforcement. 1B. & Adol. 415. 3 Ad. 
& Ellis, N. S. 511, 526. Dale vs. Birch, 3 Camp. 347. Long- 
dille vs. Jones,1 Starkie, 845. Brewster vs. VanNess, 18 Johns. 
R. 133. Dygert vs. Crane, 1 Wend. 534. 2 Philips’ Ev. 225. 
3 B.& Ald. 696. Chitty on Contracts, 641. 4 Wendell, 675. 
Cater, assignee, §c. vs. Stokes, 1 M. & Selw. 600. Stafford vs. 
Richardson, 15 Wend. Paley, Agency,71, noteo. Nisbet vs. Law- 
son, 1 Kelly, 281. Salk.9. See contra, 2 Baily’s S. C. R. 51. 
1 NV. & McCord, 214. 

If the plaintiff may proceed against the Sheriff at and from 
the receipt of the money, it is quite reasonable that he should 
be protected by the Statute. In no case is the bar of the Statute 
so little a hardship as in this case. ‘The obligation of diligence 
is as great upon him as upon any other creditor, with better 
means of knowing his rights, and also of enforcing them. The 
execution itself and the entries upon it, are open to his inspec- 
tion. The law requires the Sheriff at each term, to report to the 
Court, for his benefit, among other things, his actings on the ex- 
ecution ; and if he fails to make return of what he has done, 

VoL Ix 53 
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the plaintiff can, by summary process of rule, at each and every 
term of the Court, require him to do so. He is presumed to be 
always present in Court, by his counsel. He need not, unless 
he wills it, be ignorant of the fact that his money is collected ; 
and if he fails to proceed to collect it within the statutory term, 
he is without excuse. 

[2.] The exception to the rule, that it did not sufficiently set 
forth the fi. fa. was taken on the trial of theissue, about eighteen 
months after the rule was filed, and when the parties were before 
the Jury. We think it came too late. 

[3.] A new trial ought to have been granted on the ground 
of newly discovered evidence. The showing, in this regard, 
was within the rule. The evidence was not cumulative ; for ad- 
mitting that there was evidence as to a payment, yet there was 
none about the payment of the forty dollar item, about which the 
witness, Atkinson, heard Gen. Haralson make the admissions. 

No question was made whether or not the Statute of Limita- 
tions would run against the Central Bank. 

Let the judgment be reversed. 


No. 76.—Ortis Saitu, plaintiff in error, vs. Joun C. Smums, ad- 
ministrator of Thomas C. Brown, defendant. 


[1.] A new promise may be inferred from the fact of part payment of a note 
within the six years; and this deduction is not only in accordance with the 
older cases, but is consistent, also, with the later and more approved decis- 
ions under the Statute. 

[2.] In declaring on a promise, it need not be set out in hac verba; it will be 
sufficient to state it according to its legal tenor and effect. 

[3.] Under our Judiciary, profert in curiam, is necessary to be made by the 
plaintiff, of any note or other instrument which is the foundation of the 
action. 

[4.] To make an indorsement on a note by the holder of a payment admis- 
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sible evidence to rebut the presumption of the Statute, it must be shown 
that it was done by the privity of the promisor, or that it wasentered when _ 
its operation would be against the interest of the party making it.. 44*“4 

[5.] Upon such proof being given, it is good evidence for the consideration 
of the Jury. 

[6.] If, however, the credit is small, compared with the amount of the debt, 
and entered just before the bar of the Statute would attach, although prov- 
en to have been made at its date, still the Jury would be justified in finding 
against it. 

[7.] After issue has been joined on the merits, it is too late to demur to the 
declaration, for want of profert of letters of administration. 

[8.] Where a party confesses judgment against himself, under a mistake of 
fact as to what the pleadings contain, he may, upon discovering his error, 
retract the confession, provided it has not been recorded. 


Assumpsit, in ‘Troup Superior Court. Tried before Judge 
Hitt, November Term, 1850. 


An action of assumpsit was instituted by John C. Simms, as 
administrator of Thomas C. Brown, against Otis Smith, the 
plaintiff in error, on a promissory note made by Smith, and pay- 
able to Brown, for $644 72, due the 17th day of January, 1843. 
On the note there was a credit of $140, entered 1st day of Jan- 
uary, 1845. ‘The action was brought to the May Term,*1850, 
of Troup Superior Court, the process of the Clerk bearing date 
the day of 1850. The declaration, after setting out 
the note in the usual manner, alleged that, “In consideration 
thereof, afterwards, and in the lifetime of the said Thomas C. 
Brown, to wit: on the first day of January, 1845, the defendant 
undertook and faithfully promised to pay the said Thomas C. 
Brown, then in life, the sum of money in said note specified, 
according to the tenor and effect thereof.” 

The defendant pleaded the general issue, and the Statute of 
Limitations. 

On the trial, the plaintiff offered in evidence the “entry of 
credit” on the back of the note, in order to take the note out of 
the Statute of Limitations. | 

Counsel for defendant objected, on the grounds— «a 
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ist. Because the declaration contained no allegation or count 
under which the evidence was admissible. 

2d. Because the payment was not proved. 

The Court overruled the first ground, and defendant excepted. 

The plaintiff then proved the entry on the back of the note to 
be in the handwriting of Brown, the payee, and that Brown died 
in 1847. The Court admitted the credit in evidence, and coun- 
sel for defendant excepted. 

The plaintiff having closed, counsel for defendant moved the 
Court for a non-suit, on the grounds— 

Ist. Because the new promise alleged was not established by 
proof of part payment. 

2d. Because part payment was not proved—no privity of the 
obligor being shown. 

3d. Because there was no profert of letters of administration 
in the declaration, and the plaintiff was not shown to be the ad- 
ministrator of Brown. 

The Court overruled the two first grounds, and counsel for 
plaintiff admitting there was no profert of letters of administra- 
tion in the declaration, the Court sustained the third ground; 
whereupon the counsel for plaintiff confessed a judgment for 
costs, reserving the right of appeal. Afterwards, and on the 
same day of the Court, and before the confession was recorded, 
the counsel for plaintiff informed the Court that there was a “ pro- 
fert” in an unusual part of the declaration, and moved the Court 
to revoke the confession of judgment. Counsel for defendant 
objected. The Court sustained the motion, and counsel for de- 
fendant excepted, and upon these several exceptions assigned 
error. 


B. J. Hit, for plaintiff in error. 
' SrepHens, for defendant. 


By the Court.—Lumpxw, J. delivering the opinion. 


John C. Simms, as administrator of Thomas C. Brown, de- 
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ceased, brought an action of assumpsit against Otis Smith, upon 
the following note : 


“ $644 72. 
“One day after date, I promise to pay T. C. Brown or bearer, 
six hundred and forty-four 72-100 dollars, value received. Jan- 


uary 17th, 1843. 
[ Signed, } OTIS SMITH.” 


On the back of the note was indorsed this credit— 


“Received one hundred and forty dollars. January Ist, 
1845.” 


The defendant pleaded non assumpsit, and actio non accrevit 
infra sex annos. 

On the trial, the plaintiff tendered in evidence the original 
note, with the credit. Defendant’s counsel objected to the read- 
ing of the credit— 

1st. Because it should have been declared on specially, if the 
plaintiff relied on it to take the note out of the Statute, it being 
barred on its face. 

2d. Because the credit was not shown to have been indorsed 
on the note, by the privity of the maker. 

The Court overruled the first objection and sustained the se- 
cond. Was the Court right in overruling the first objection ? 

[1.] Ever since the case of Whitcomb vs. Whating, (2 Doug. 
Rep. 652,) it has been held, that an acknowledgment or new pro- 
mise may be inferred from the fact of part payment of a contract 
within six years; and this deduction is not only in accordance 
with the older cases, but also consistent with the later and more 
approved decisions under the Statute. Perley vs. Little, 3 Greenl. 
97. Porter vs. Hill, 4 Greenl. 41. Bangs vs. Hall, 2 Pick. 374. 
Whitney vs. Bigelow, 4 Pick. 110. 

[2.] This Court has never ruled that where the promise is 
made before the bar of the Statute attached, that it was neces- 
sary to declare on it, as the true course of action; but if such 
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was the law, we are inclined to think, that the averment in the 
writ, that the defendant ‘In the lifetime of the payee, to wit: 
on the first day of January, 1845, (the date of the credit,) un- 
dertook and promised to pay Brown, who was then in life, the 
sum of money specified in the note, according to its tenor and 
effect,” was sufficient. 

It is not necessary to spread out upon the record, the evidence 
upon which the party relies for a recovery; but the legal effect 
only of the contract sued on need be stated, and this is substan- 
tially done. I will not say that it would not be better, in all 
cases, to describe the payments, as well as the original indebt- 
edness. 

[3.] Under our Judiciary, profert in curiam is necessary to be 
made by the plaintiff, of any note or other instrument which is 
the foundation of the action, and oyer is demandable, of right, by 
the defendant, and thus he can learn the truth of the transaction 
so far as the paper is concerned. 

[4.] To meet the decision of the Court withholding the note 
from the Jury, because the indorsement was not proven to have 
been made with the privity of the debtor, plaintiff introduced 
William Dougherty, Esq. who testified, that he had often seen 
Thomas C. Brown, the plaintiff’s intestate, write, and he believ- 
ed the entry of payment on the back of the note to be in his 
hand. It was admitted that Brown died in 1847; whereupon 
the paper, with the credit, was admitted in evidence to the Jury. 
To which defendant’s counsel excepted. 

The admission of indorsements on notes and bonds, in the 
handwriting of the obligee or payee, as evidence to rebut the 
Statute of Limitations, arising from lapse of time, is founded on 
the supposition that no person will make a false statement against 
his own interest. But it must be first shown that the statement 
is against his interest, or else the foundation of the rule is wanting. 
Without evidence of its being against his interest, or, in other 
words, without evidence that the indorsement was actually made 
before the Statute of Limitations attached, it amounts to nothing 
more than a party’s own testimony in his own cause, and that 
without the solemnity of an oath. Any one would be willing to 
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sacrifice a part of his demand to save the balance. Better to 
throw away a portion than lose the whole. 

[5.] The correct rule, therefore, is laid down by the Supreme 
Court of New York, in Roseboom vs. Billington, (17 Johns. Rep. 
182,) in which it was held, that an indorsement upon a note or 
bond, made by the payee or obligee, without the privity of the 
debtor, cannot be admitted as evidence of payment in favor of 
the party making the indorsement, unless it appears that it was 
made at a time when its operation would be against the interest 
of the party making it; and that when such proof is given, it is 
proper for the consideration of the Jury. 

Here it is proven by the testimony of Mr. Dougherty, that the 
credit is in the handwriting of Brown, the payee—the sum bears 
a considerable proportion to the amount of the debt—and it is 
admitted, that Brown died two years before the Statute attached, 
according to the face of the note. It may be well said, that 
proof of this description is a kind of moral evidence, in regard 
to which no reasonable doubt can be entertained. 

Coffin vs. Bucknam, (3 Fairf. Me. Rep. 471,) was a case pre- 
cisely similar in all its features to the one before us. It was an 
action by an administrator on a promissory note, commenced 
more than six years after the note fell due, with an indorsement 
in the handwriting of the intestate, of a payment, purporting to 
have been nfade more than two years before the Statute of Limi- 
tations would attach, and six months prior to his death. It was 

“held, that the Jury might regard this indorsement as the evidence 
of a new promise, though there was no other proof other than 
as above, of the time when said indorsement was actually made. 

Weston, C. J. in delivering the opinion of the Court said, “‘ The 
indorsement on the note in question was made by the plaintiff’s 
testator. Is there competent proof that it was upon a payment 
by the defendant? The indorsement must have been made be- 
fore the six years had expired. At the time of the indorsment, 
the deceased was under no temptation to make it for the sake 
of evidence, as the Statute would not have attached for more 
than two years. The indorsement, then, was clearly against his 
interest—furnishing proof that he had received part of the con- 
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tents of the note. This never would have been done, if the sum 
indorsed had not been paid; and it could have been paid only 
by the defendant, or by some one authorized by him. ‘These are 
inferences justified by common experience, and they are of a 
character to satisfy the mind.” 

[6.] 1 would merely add upon this head, that it is not every 
indorsement of this kind that would constrain a Jury to return 
a verdict for the plaintiff. If the credit was small in comparison 
with the debt due, and entered just before the bar of the Statute 
would attach, although proven to have been made within the six 
years, still the Jury would be justified in finding for the defend- 
ant. 

The plaintiff having closed his case, defendant’s counsel movy- 
ed for a non-suit on all the grounds hereinbefore noticed, and 
because there was no profert of letters of administration, and 
plaintiff was not shown to be the legal representative of Brown. 

The Court again overruled all but the last ground, and sustain- 
ed that; and, thereupon, the plaintiff’s counsel confessed judg- 
ment for costs, with liberty of appeal, which confession was al- 
lowed by the Court, written out and signed; but on the same 
day, and before the confession was recorded, or the papers deli- 
vered to the Clerk, the plaintiff’s counsel informed the Court, 
that he had found the profert of letters in an unusual part of the 
declaration, and moved to retract his confession, made under a 
mistake of fact by all parties, which the Court permitted him to 
do, and the cause was submitted to the Jury. To which ruling 
counsel for the defendant excepted. 

[7.] The objection for want of profert of letters of adminis- 
tration, came too late at the trial term, and after issue had been 
joined six months previously on pleas to the merit of the action. 
1 Chitty’s Pl.453. Champlin vs. Tilley and Tilley, 3 Day’s Rep. 
305. 

[8.] But be that as it may, we know of norule of law which 
was violated by the permission granted by the Court to recall 
the confession, and re-instate the case on the trial docket. The 
mistake under which the confession was made, having been dis- 
covered before the papers were delivered to the Clerk, or the 
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confession recorded on the minutes of the Court. If the ad- 
verse party had dismissed his witnesses, or was otherwise sur- 
prised, he would have been allowed, no doubt, a continuance; 
but this he did not ask. 

Approving, as we do, the ruling and decision of the Judge, for 
the reasons we have assigned, the judgment below is affirmed. 





No. 77.—James Coxer, plaintiff in error, vs. WiiiiaM S. Brres, . 
lefendant in error. 


[1.] A nuisance is anything which worketh hurt, inconvenience or damage 
to another; as if one does an act, in itself /awful, which being done in a — 
particular place, necessarily tends to the damage of another’s property, it 
is a nuisance. 

[2.] Where B was about to erect a livery stable, with a plank floor, on a 
public street in a city, upon his own land, for the purpose of keeping 
horses therein, within sixty-five feet of a public hotel, owned and kept by 
C, and C having applied for an injunction, alleging that the erection of the 
stable would cause irreparable injury to his property in said hotel, and re- 
sult in the lo8sof health and comfort to himself and family, and in the 
loss of patronage to his hotel, in consequence of the unhealthy effluvia 
that will arise from the stable, the collection of swarms of flies, and the 
interminable stamping of horses therein: Held, that the erection of the 
stable at the place stated, would operate as a nuisance to the property of 
complainant, and that he was entitled to an injunction to restrain its 
erection. 


Application for an injunction. Made to Judge Srarx, at Cham- 
bers, and refused, December 23d, 1850. 


The bill states that the complainant became the purchaser of 
the Griffin Hotel, on Broadway, in the City of Griffin, on the 
12th day of November, 1850; that the property is chiefly valu- 
able from the fact of its being a hotel, and that it had been occu- 
pied and kept open for that purpose since the year 1843, and 
von 1x 54 
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such was complainant’s object in purchasing the property—the 
value of the property is stated to be $3000 a year. The bill al- 
leges that the defendant, about the 20th November, 1850, com- 
menced building a livery stable, with a plank floor, on a lot im- 
mediately west, and adjoining the premises of the complainant, 
which defendant purchased after the complainant went into the 
possession of the hotel—the said stable fronting Broadway, and 
within about sixty-five feet of his said tavern—the object of the 
defendant being to keep and board horses. 

The bill alleges, that if the defendant be permitted to complete 
the said building, and appropriate it to the purposes designed, 
that the injury to complainant and his family, as well as to his 
property, will be irreparable; that it will result in the loss of 
health and comfort to complainant’s family, of patronage to his 
hotel, and in a ruinous depreciation of the value of complain- 
ant’s property, in consequence of the unhealthy effluvia that 
will arise from the stable, the collection of swarms of flies, and 
the interminable stamping of horses therein; that the complain- 
ant requested defendant to desist from erecting said stable on 
the said premises, which he refused to do. 

The prayer of the bill is for an injunciion against the erection 
of the building. 

After argument had, Judge Stark refused to grant the injunc- 
tion, and counsel for complainant excepted. 


Atrorp and Mook, for plaintiff in error. 
McCune, for defendant. 


By the Court—Wanner J. delivering the opinion. 


This was an application to the Chancellor for an injunction to 
restrain the defendant from erecting a livery stable, fronting 
Broadway-street, in the City of Griffin, on the adjoining lot to 
the complainant’s hotel, and within sixty-five feet thereof. The 
complainant had purchased the property expressly for a tavern, 
for which purpose it had been used since the year 1843, and 
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was, at the time of the application for the injunction, in the use 
and, occupation of the complainant as such; that the property is 
chiefly valuable from the fact of the hotel being erected on it, and 
being kept for that purpose ; that the defendant purchased the ad- 
joining lot, on which he is about to erect the livery stable, after the 
complainant purchased the hotel and went into the possession of 
the same—the object of the defendant in the erection of said sta- 
ble, with a plank floor, being to keep and board horses therein. 
The complainant also expressly alleges in his bill, that if the de- 
fendant be permitted to complete the said stable, and appropri- 
ate it to the purpose designed and intended, that the injury to 
him and his family, as well as to his said property, will be irre- 
parable ; that it will result in the loss of health and comfort to 
the complainant and his family, in the loss of patronage to his 
hotel, and in aruinous depreciation of the value of his property, 
in consequence of the unhealthy effluvia that will arise from the 
stable, the collection of swarms of flies, and the interminable 
stamping of horses therein. According to this statement of 
facts, (which, for the purpose of obtaining the injunction, must 
be considered as true,) is the complainant entitled to the relief 
which he seeks by his bill? The object of the billis to restrain 
the defendant from erecting a nuisance on his own land. What 
is a nuisance? 

[1.] Blackstone defines a nuisance to be any thing that work- | 
eth hurt, inconvenience or damage. 3 Bl. Com.215. Thesame 
author defines a private nuisance to be, any thing done to the 
hurt or annoyance of the lands, tenements or hereditaments of 
another. Jb. Speaking of nuisance to one’s lands, the learned 
commentator, after enumerating several examples, says, “ And 
by consequence it follows, that if one does any other act, in it- 
self lawful, which being done in that place necessarily tends to 
the damage of another’s property, it is a nuisance; for it is in- 
cumbent on him to find some other place to do that act, where it 
will be less offensive. With respect to other corporeal heredita- 
ments, he continues, it is a nuisance to corrupt or poison a water- 
course, by erecting a dye-house or a lime pit, for the use of 
trade, in the upper part of the stream; or, in short, to do any 
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act that, in its consequences, must necessarily tend to the preju- 
dice of one’s neighbor. So closely does the law of England,en- 
force that excellent rule of Gospel morality, of doing to others 
as we would they should do unto ourselves.” 3 Bi. 218. 

[2.] The maxim of the law is, sic utere tuo ut alienum non la- 
das. The legal proposition then is, that if one do an act, of it- 
self lawful, which being done in a particular place, necessarily 
tends to the damage of another’s property, it isa nuisance; for 
it is incumbent on him to find some other place to do that act 
where it will not be injurious or offensive. ‘Taking the allega- 
tions in the complainant’s bill to be true, the erection of the livery 
stable, by the defendant, on the adjoining lot to his tavern pro- 
perty, and within sixty-five feet thereof, fronting one of the most 
public streets in the City of Griffin, with a plank floor therein, 
will result in a ruinous depreciation of the value of his property, 
the loss of health to his family, and in the loss of patronage to 
his hotel, in consequence of the unhealthy effluvia that will arise 
from the stable, the collection of swarms of flies, and the inter- 
minable stamping of horses. 

The erection of the stable, then, in the particular place stated, 
will work hurt, inconvenience, prejudice and damage to the com- 
plainant and his property, and is, therefore, in the eye of the 
law, a nuisance. To constitute a nuisance, it is not necessary 
that the noxious trade or business should endanger the health of 


/ the neighborhood. It is sufficient if it produces that which is 


offensive to the senses, and which renders the enjoyment of life 


\ and property uncomfortable. Catlin vs. Valentine, 9 Paige, 576. 


But the Court below appears to have been of the opinion, that 
all these anticipated injuries were merely prophetic on the part 
of the complainant. The answer is, that the sworn allegations 


’ in the bill must be considered as a revelation of facts, so far as 


the judicial action of the Court was concerned. Nor are we pre- 
pared to say, if we were at liberty to travel out of the record, 
that the injuries which the complainant expressly alleges, will 
necessarily result to his property, from the erection of the stable, 


_ in the place stated, are at all improbable or unreasonable. If 


| he had stood by and permitted the defendant to have erected his 











MACON, FEBRUARY TERM, 1851. 429 





Croker vs. Birge. 





stable, before making his application for relief, he would most 
probably have been too late, according to the ruling of this Court, 
in the Water Lot Company vs. Brooks & Winter, 5 Ga. Rep. 315. 
The allegations in the bill clearly make out a case of nuisance 
in our judgment, andthe next question to be considered is, 
whether the complainant is entitled torelief in Equity, or wheth- 
er he-has an adequate remedy at Law? It is undoubtedly true, 
as urged on the argument, that it is not every case which will 
furnish a right of action against a party for a nuisance, which 
will authorize a Court of Equity to interfere by injunction. There 
must be such an injury as, from its nature, is not susceptible of 
being adequately compensated by damages at Jaw, or such as 
from its continuance or permanent mischief, must occasion a 
constantly occurring grievance, which cannot be otherwise pre- 
vented but by an injunction. 2 Story’s Eg. 204, §925. Altor- 
ney General vs. Nichol, 16 Ves. 341. 

Is the injury here complained of such, as from its continuance 
or permanent mischief, must occasion a constantly occurring 
grievance? When the stable shall be erected, it will be perma- 
nent—the nuisance will continue to exist, not only from day to 
day, but from year to year, and the mjury resulting from it will 
be constantly occurring. How shall the complainant obtain ad- 
equate damages at Law? Shall he be required to traverse the 
whole country, to ascertain by the testimony of witnesses, the 
number of customers kept away from his hotel by the offensive 
effluvia arising from the stable, or the interminable stamping of 
the horses kept therein, even if it were possible for him to do 
so? Customers stop at his hotel, and in consequence of the an- 
noyance caused by the nuisance, they never return again, and, 
by their report of it, in distant parts of the country, others are 
prevented from stopping there, and his business is ruined. Will ; 


it be said he has an adequate remedy at Law to recover damages, 


for this injury? ‘To our minds, the difficulties which he would ; 
have to encounter in a Court of Law, would be insurmountable, } 
to say nothing of the multiplicity of suits which would necessa- 
rily have to be instituted. The bill makes just such a case, in 
our judgment, which, from the very nature of the injury, is not 
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susceptible of being adequately compensated by damages in a 
Court of Law—it is a permanent, continuing mischief, which 
cannot be effectually redressed but by an injunction. ‘The in- 
jury is material, and operates daily to diminish the value of the 
complainant’s property, and to diminish, if not wholly to destroy, 
the comfort of himself and family. 

Let the injunction be granted, and the judgment of the Court 
below reversed. 





No. 78.—GeorceE Reess, plaintiff in error, vs. Justice Wyman 
and others, defendants in error. 


L1.] Chancery will exercise the power of reforming a written contract spar- 
ingly and with great caution, and only upon the clearest proof of the in- 
tention of the parties, and of the accident or mistake upon which the ju- 
risdiction is invoked. 

[2.] Chancery will reform a written contract, upon proof that the writing 
does not exhibit the contract as it was agreed upon by the parties at the 
time, and that the parts omitted were omitted by accident, mistake, inad- 
vertence or fraud. 

[{3.] If one in treaty with another for the sale of property, misrepresents a 
material fact, stating it to be true, when at the time he knows it to be false, 
and the other party trusts to the statement and acts upon it, it is a positive 
fraud, for which Equity will rescind the contract. 





{4.] Suchafraud may ke perpetrated by acts as well as by words, and by 
any artifices designed to mislead. 

[5.] Whether a party thus misrepresenting a fact, knows it to be false or 
not, is wholly immaterial. 

[6.] When a party thus aflirming a fact which is false, believes it to be true, 
it is not a fraud in fact, but a fraud in Law. 

{7.] Andif a party innocently, by mistake, misrepresents a fact which is ma- 
terial, and to which the other party trusts, it is cause for rescinding the con- 
tract, because it operates as a surprise upon him. 


In Equity, in Troup Superior Court. Tried before Judge 
Hitt, November Term, 1850. 
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This was a bill in Equity, filed by the plaintiff in error against 
the defendants. The bill alleged, that the defendants, on the 
29th of December, 1837, were united and associated as co- 
partners, under the name and style of the “‘ West Point Compa- 
ny,” and as such were the owners of a town, laid off into lots 
and streets by them, on the Chattahoochee river, in the County 
of ‘Troup, known and called West Point; that on the 28th of 
September, 1837, they advertised said lots for sale, stating in 
the notice, that “It was certain the Montgomery & West Point 
Railroad would be completed in a short time.” ‘The bill alleg- 
ed, that the defendants were stockholders, and exerted a con- | 
troling influence in the affairs of said railroad company, and 
complainant relied, with the utmost confidence, in the represen- 
tations and assertions of the defendants; that the complainant, 
knowing that the value of the lots in the said town, depended 
on the completion of the road, declined to purchase the same, 
without a distinct understanding as to what should be done in 
the event said road should not be completed. 

The bill alleged, that on the day of sale, John C. Webb, one 
of the proprietors, and as the agent of the company, in order to 
induce the purchasers to buy, stated, that the company would, 
in the event said railroad was not completed to West Point, re- 
fund the purchasers of said lots the purchase money they were 
required by the terms of sale to pay, with interest thereon from 
the time of payment; that on the day of sale, 11th December, 
1837, they sold a great many lots, with the understanding as 
charged. Afterwards, on the 29th day of December, 1837, 
complainant purchased of John C. Webb, as the agent of the 
company for that purpose, two lots, at private sale, onthe same 
terms and understanding, as those published and made known 
on the day of sale, and received the bond of said company for 
titles, which was printed and prepared the day before the day of 
sale, and was in the ordinary form. Complainant paid a part of 
the purchase money for the said lots. 

The bill charges that the railroad has not been completed to 
the town of West Point, and that it never will be; that the 
charter has been forfeited to the State by the terms thereof, and 
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the road sold under execution, and become the property of other 
stockholders, in consequence of which, the said lots had become 
of no value; that on the Ist day of May, 1844, complainant 
demanded of the agent of the company, the purchase money 
paid by him for said lots, and offered to deliver up the bond to 
be cancelled, which he refused to do. 

The bill prays that the contract for said lots may be rescind- 
ed, that the defendants refund the purchase money paid, with 
interest, and deliver up to be cancelled, the notes of complain- 
ant held by said company, and that they have their bond held 
by complainant; also, that the said bond may be reformed, so as 
to contain the stipulations of the parties as set forth in the bill. 

The defendants, by their answer, admit the sale of the lots, on 
the following terms: one-fourth of the purchase money to be 
paid on the 1st day of March, 1838, one-fourth 1st March, 
1839, and the other half when the first steam car should run 
from Montgomery, in the State of Alabama, to West Point. 
They deny that it was stipulated to be completed at any particu- 
far time, and allege that the road is now in progress of comple- 
tion, and will be finished to West Point in a short time. 

McGehee, one of the defendants, denies that the “ West Point 
Company” owned a majority of the stock, or had a controlling 
influence in said railroad company. 

On the trial of the cause, it was proved by several witnesses, 
that on the day of sale, the representations as charged in the 
bill were made; that it was publicly proclaimed that the said 
railroad would be completed in a short time; that Webb and 
McGehee, two of the company, represented that it would be 
finished by the year 1844, &c. &e. 

The Court charged the Jury, “ That the contract under con- 
sideration was sought to be set aside— 

“1st. By reformation and non-performance on the part of de- 
fendants with their part; and 

“2d. For fraud in procuring the agreement of complainant, 
by misrepresentation, concealment and fraud, and the contract 
thus induced. 

“In order to find in favor of complainant on the first ground, 
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the Jury must be convinced, beyond a reasonable controversy, that 
by reason of said accident, mistake or inadvertence, the con- 
tract was reduced to writing, in form and in substance different 
from the intention of the parties, as to facts or law, and that a 
* mistake of fact or legal right, (clearly proven,) might be cor- . 
rected; but on the second ground, if the Jury believed that plain- 
tiff was induced to make the contract by false or fraudulent mis- 
representations, or concealment of truth, whether made honestly 
or dishonestly, with or without knowledge, intentionally or inno- 
cently, (inasmuch as fraud vitiates all contracts,) if the complain- 
ant was really imposed upon by any artifice or misplaced confi- 
dence, the contract ought to be set aside, and the parties placed 
in statu quo, or as they were, the money refunded, and notes 
given up according to complainant’s prayer; that the Court 
would leave special application of rules to be made to the present 
case by the Jury. Upon these two points the case turns, or one 
of them. If either found for complainant, his prayer ought to 
be granted; otherwise, a finding for defendants generally. To 
reform a contract, there must be no doubt left of what the real 
contract was, and then (as to time, place and circumstances) it 
must be construed and reformed according to the intentions of the 
parties. If left doubtful in terms, the Jury should not attempt 
reformation, but bind the parties by the terms of the writing.” 
The Jury found for the defendants, and counsel for complain- 
ant excepted to the charge of the Court, and his refusal to 


charge. 





W. Doveuerty, for plaintiff in error, cited— 


Story’s Eq. Jur. §§162, 192. 1 Kelly, 25. Simpson vs. 
Vaughn, 2 Atk. 33. 6 Serg. & R. 262. Thomas vs. Frazer, 3 
Ves. 399. 2 Kent, 486, °87, note. Hunt vs. Rousmanier, 8 
Wheat. 174. 3 Atk. 386. 11 Mees. & Wels. 401. 2 Wheat. 
178, 195. 6 Clark & Fin. 232, 233. 11 Ala. Rep. 535, 1058. 


O. A. Butt, for defendants in error, relied on— 


voL 1x 55 
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1 Story’s Eq. §§152, 157. Ib. 162. 1 Bro. Ch. R. 338, 
341. 1 Ves. 317. 7 1b. 217. 2 John. Ch. R. 585. Ib. 630. 
2 Cranch. 442. 1 Story’s Eq. §§200, 203. 7 Johns. Ch. Rep. 
201. 1 Simons’ R. 63. 





By the Court.—Nisset, J. delivering the opinion. 


Numerous requests to charge were made by the counsel for 
the plaintiff in error in this case, which the presiding Judge de- 
clined to give, and the charge which he did give, and his various 
refusals to charge as requested, are excepted to. ‘That part of 
the charge copied into the Reporter’s brief, contains what the 
Court did rule, and covers all the points really made in the case. 
If the Court was right in this instruction, he was right in not in- 
structing as requested. Our opinion is, that the law applicable 
to the case, and growing out of it, was correctly given to the 
Jury, and I do not, therefore, find it necessary to follow the as- 
signment in its numerous specifications. ‘This is a bill to reform 
a contract, and when so reformed, to have it annulled, and the 
parties reinstated in their original position, because of non-per- 
formance on the part of the defendants. That is‘to say, the bill 
charges, that the contract, reduced to writing, is not the con- 
tract made between the parties. It sets out what the true con- 
tract was, and claims that, according to the true contract, the 
defendants have not complied with their stipulations, and the 
prayer is, that it be cancelled, and the amount paid under it by 
the plaintiff be refunded to him. ‘To understand the true point 
at issue between the plaintiff in error and the Court below, it 
will be necessary to refer with greater particularity to the facts. 
The defendants being owners of the land, laid out the town of 
West Point, in anticipation of the completion of the railroad 
from Montgomery, Alabama, to that place, and advertised the 
lots for sale. The bill charges, that it was stated in the adver- 
tisement, that “It was certain that the Montgomery & West 
Point Railroad would be completed in a short time ;” and that 
the defendants were stockholders in the railroad company, and 
exerted a controlling influence in the affairs of that company ; 
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that on the day of sale, John C. Webb, one of the proprietors of 
the West Point lots, and acting as agent for the others, stated, 
that in the event that the railroad was not completed to West 
Point, they would refund to the purchasers the amount of the 
purchase money, which by the terms of the sale they were re- 
quired to pay, with interest from the time of payment. The 
terms of sale were, one-fourth of the purchase money to be 
paid on the Ist of March, 1838, one-fourth on the 1st of March, 
1839, and the other half when the first’ steam car should run 
through from Montgomery to West Point—notes for the pur- 
chase money, and a bond for titles when the whole was paid. 
The bill also charges, that the railroad has not been completed 
to West Point, and never will be, for that the charter has been 
forfeited to the State, and the road sold under execution, and 
has become the property of other stockholders; that the com- 
plainant has paid a part of the purchase money, &c. &c. It 
avers farther, that the complainant did not buy at the public 
sale, but bought two of the lots at private sale, eighteen or twenty 
days thereafter, upon the terms of the public sale. It charges that 
it was agreed and understood, that he was to take the lots upon 
the same terms and conditions with those who bought at public 
sale. He executed his notes for the purchase money, and took 
the defendants’ bond for titles, conditioned for titles to be made 
when the whole of the purchase money was paid. Now, the 
complainant comes into Equity and asserts that the contract was, 
in addition to what appears in writing, that if the railroad should 
not be built to West Point, they, the defendants, would refund 
the purchase money, with interest, and asks that it may be re- 
formed in that particular. The defendants plant themselves upon 
the contract as it appears in writing, and deny that it is a case 
where Equity will interfere. It is thus manifest how the ques- 
tion is made. The position of the complainant is, that he hav- 
ing purchased upon the terms and conditions of the public sale, 
and having proven that those terms and conditions were different 
in the material particular stated, from the contracts as reduced 
to writing, he 1s entitled to have his rights adjudicated according 
to the terms and conditions as proven. ‘The reply of the defend- 
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ants is, the writing is the highest and best, and, in fact, the con- 
trolling evidence of what was the contract at the time it was 
made, and cannot be varied, unless it appears that, by mistake 
or fraud, something was omitted in the writing which it was, af 
that time, agreed to be inserted in it. 

[1.] The Court, throughout all the various instructions which 
he was called upon to give, consistently held to this position of 
the defendants, and we must say, so held in accordance with 
the law of the case. The Court states the general proposition to 
the Jury thus—In order to find for the plaintiff on the first 
ground, the Jury must be convinced beyond a reasonable contro- 
versy that, by reason of accident, mistake or inadvertence, the 
contract was reduced to writing, in form and in substance dif- 
ferent from the intention of the parties as to facts or law, and 
that a mistake of fact or legal right (clearly proven) might be 
corrected.” The distinction insisted upon, all through the case, 
by the presiding Judge is this, that the fact that at the sale, the 
terms were such as are claimed by the complainant, although he 
claims in his bill to have purchased upon those terms, will not, 
of itself, authorize the written contract, executed some eighteen 
or twenty days thereafter, to be reformed ; but to justify the re- 
form, it must be proven that the term or condition claimed to be 
omitted, was a part of the agreement made between the parties 
at the time the contract was reduced to writing, and was omitted 
in the writing, at the tune of its date, by accident, mistake or in- 
advertence. This distinction is embraced, it is true, in that por- 
tion of the instruction copied in the Reporter’s brief, and which 
I have copied above, but is elsewhere expressly made by the 
presiding Judge. It is the distinction which controls the ques- 
tion. Here is a contract, evidenced in writing, bearing date on 
the 29th day of December, 1837. The written evidence is the 
notes of the complainant for the purchase money—one-fourth 
payable on the 1st March, 1838, one-fourth on the 1st March, 
1839, and the other half when the first steam car should run 
through from Montgomery to West Point—and the bond of the 
defendants to make titles to the complainant when the last pay- 
ment of the purchase money is made. This is what is exhibited 
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as the contract between these parties, reduced to writing on the 
29th December, 1837. It is charged in the bill, that in addi- 
tion to what these writings exhibit, it was then and there agreed, 
that if the Montgomery Road was not completed to West Point 
by a stipulated time, the defendants would refund to the com- 
plainant the purchase money which he might at that time have 
paid; that is, that it was then and there agreed, that the plaintiff 
should have his lots upon the terms of the sale at auction on the 
11th day of December, preceding; one of which terms was, 
that the purchase money should be so refunded. The complain- 
ant did prove that such was one of the terms of the public sale, 
but he did not prove the vital fact, that he bought on the 28th De- 
cember, (as he states in his bill,) upon the terms of the public sale on 
the 11th of December. It was argued that this was proven infer- 
entially, by proof that this was a condition of the sale in public, 
so announced by the defendants ; that others bought in private 
upon such terms and some other like circumstances. But all 
that will not do. The defendants might have sold to others 
upon this condition at the public sale, or in private, but here is 
the complainant’s contract, in writing, which contains no such 
condition. The writing is Ais contract—by that he is estopped— 
he has submitted himself to be bound by it; and the Court is 
legally bound to hold it as really and truthfully Azs contract, un- 
less he does show, by proof, that it was really and truthfully dif- 
ferent in this; that it was agreed that if the road was not com- 
pleted to West Point by a time certain, the purchase money 
should be refunded, and that that condition was omitted to be in- 
serted in the writings, by accident, fraud, inadvertence or mis- 
take. Clearly the contract in writing is one contract, and the 
contract at the public sale is another contract. 

[2.] Equity will enforce a contract as the parties made it, al- 
though it be reduced to writing, if, by reason of accident, fraud, 
mistake, or even inadvertence, the writing does not exhibit it re- 
ally and truly as the parties made it. But Equity will not make 
a contract for the parties, or allow them to set up a contract in 
anywise different from that which they have made. And it is a 
clear rule of evidence, that when a contract is reduced to writ- 
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ing, the writing is the highest evidence of it, and is, in gene- 
ral, absolutely controlling, yet not universally ; for Equity holds 
control over the writing, so as to relieve against accident, fraud 
or mistake. The conditions precedent to Equity’s interfering 
with a written contract are, that it be made to appear that the 
contract was different from what the writing exhibits it, and that 
it does not truthfully appear by reason of accident, fraud or mis- 
take. If such guards were not thrown around the power of 
Chancery to interfere with written contracts, the whole benefits 
of the Statute of Frauds, requiring contracts for the sale of lands 
to be in writing, and of the rule, generally, that the writing in- 
dicates the mind and intent of the parties, and is the best evi- 
dence, would be lost. The case, then, which this record pre- 
sents, is an attempt, not to reform a contract, but to set up a dif- 
ferent contract. ‘The ruling of the Court is in accordance with 
these views, and according to authority. This doctrine as to 
the power of a Court of Chancery to reform contracts, having 
been several times before this Court, and maturely considered, it 
would be perfectly useless labor to review the authorities in re- 
lation to it. Among other things we have held, that this juris- 
diction will be exercised very sparingly, and with great caution, 
and only upon the clearest proof of the intention of the parties, 
and of the mistake or accident upon which it is invoked. Ro- 
gers vs. Atkinson, 1 Kelly, 12. Trout vs. Goodman, 7 Ga. Rep. 
383. 

[3.] Independent of this ground, it is asked in the complain- 
ant’s bill, that the contract be rescinded, on the ground of frau- 
dulent representations made by the defendants at the sale, and 
the Court below and the counsel for the plaintiff in error, are at 
issue as to the law which governs that matter. The Court in- 
structed the Jury, that “If they believed that the plaintiff was 
induced to make the contract by false or fraudulent misrepresen- 
tations, or concealment of truth, whether made honestly or dis- 
honestly, with or without knowledge, intentionally or innocently, 
(inasmuch as fraud vitiates all contracts,) if the complainant was 
really imposed upon by artifice or misplaced confidence, the con- 
tract ought to be set aside.” The position of the plaintiff in 
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error is, that if false representations were made, the contract 
will be set aside, whether he relied upon them or not, and even 
when the parties met to treat about the purchase, upon equal 
terms. ‘To set aside a contract on this ground, the buyer must 
be misled or deceived by the false representations of the seller, 
in fact, acting upon them; and if the parties come together to 
contract under unequal terms—under circumstances which show 
that the buyer reposes confidence in the seller, and there is fraud- 
ulent representation or concealment, the inequality in the posi- 
tion of the parties will be sufficient proof that the confidence is 
reposed. If the representations are false, and the party making 
them knows them to be so, and the other party trusts to the state- 
ments, and acts upon them, itis a positive fraud. 

[4.] This fraud may be perpetrated by acts and artifices de- 
signed to mislead, as well as by words. 

[5.] And it is, farther, immaterial that the party making the 
representations is ignorant whether they be true orfalse; for the 
affirmation of what one does not know to be true, or believe to 
be true, is equally, in morals and in law, as unjustifiable as the 
affirmation of what is known to be positively false. 

[6.] In case, however, the representations are believed to be 
true by him who makes them, itis not, then, a fraud m fact, but 
is, nevertheless, a fraud in law. 

[7.] So,if a party innocently or by mistake misrepresent 2 
fact which is material, and to which the other party trusts, it is 
good cause to rescind the contract, because it operates as a sur- 
prise. In all these cases, the party seeking to set aside the con- 
tract, must trust to the representations, and act upon them; and 
if the parties come together to treat upon unequal terms, it will 
be presumed that the person injured trusted to and acted upon 
the representations. ‘There are cases, however, where false re- 
presentations will not rescind the contract. They are cases 
where the parties are upon equal terms, and where it is manifest, 
from all the circumstances, that the buyer does not act upon the 
opinions or representations of the seller, but upon his own judg- 
ment. ‘These positions are very important, and would require 
at my hands, in this case, careful and extended discussion, but 
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for the fact that they have received the best consideration of this 
Court in the case of Smith & Shorter vs. Mitchell, 6 Ga. Rep. 
458. According to the principles stated, the Court was right, 
and these are all the points relied upon. 

Let the judgment be affirmed. 


No. 79.—JoserpH C. Beverty and Wm. McBarupe, plaintiffs in 
error, vs. JoHN Burke, defendant in error. 


{1.] The registration of a bond for title to land not being authorized by 
law, does not entitle it to be read in evidence, without proof of its execu- 
tion. Aliter—if thirty years old, accompanied with proof of possession 
under it, or if produced pursuant to notice from the opposite party, he 
claiming also an interest under it. 

[2.] Color of title defined. 


(%8.] Though the title of an adverse possession be ever so defective, yet 
the true owner must sue within seven years, or he is barred by his entry, 


{4.] Against a claim for mesne profits in the nature of damages, the value 
of the improvements made by the defendant is a fair set-off, provided he 
took possession of the premises bona fide. T'respassers are not entitled to the 
benefit of this principle, except where the profits of the premises have been 
increased by the repairsor improvements which have been made. In 
that case, it is proper for the Jury to take into consideration, the improve- 
ments or repairs, and diminish the profits by that amount; but not below 
the sum which the premises would have been worth without such im- 
provements or repairs. 


{5.] Whether the defendants are trespassers, is a question of fact to be 
submitted to the Jury. 

{6.] Acopy deed established according to law, is to be taken in lieu of 
the original, for all purposes whatsoever. 


[7-] Ifthe original deed was never recorded in the County where the land 
lies, the copy, unless registered, cannot be read in evidence without proof 
of its execution. 

[8.] The fact that it was recorded on the minutes of the Superior Court in 
the course of the proceeding instituted for its establishment, does not dis- 
pense with the statuary requirement of registration. 
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[9.] A judgment which is void for want of jurisdiction in the Court render- 
ing it, cannot of itself be noticed for any purpose. 

[10.] The 47th Common Law, Rule of Practice, requiring testimony taken 
by commission to be communicated to the adverse party before the cause 
is called for trial, is directory merely. 

{11.] The question of adverse possession, is not for the Court to decide, but ex- 
clusively for the Jury. 

[12.] For the presiding Judge to charge the Jury that the plaintiffs posses- 
sion is “‘ uninterrupted, continuous, notorious, sufficient and adverse,” is error, 
and in which, under the Act of the Legislature of 1849-1850, a new trial must 
be granted. 

[13.] How far and to what extent the occupant will be protected in his pos- 
sessory title. 


Ejectment in Fayette Superior Court. Tried before Judge 
- Hizx, September Term, 1850. 


This was an action of ejectment, brought by the defendant in 
error, for the recovery of lot of land, No. 67, in the ninth district 
of Fayette County ; the said lot being divided by the County 
line of Campbell and Fayette Counties. The plaintiff relied up- 
on a statutory title. The defendants pleaded the general issue, 
Statute of Limitations, and want of title in the defendant in exe- 
cution under which the land was sold at the time of sale—the 
plaintiff claiming title under the Sheriff’s deed. 

On the trial the plaintiff offered in evidence a bond for titles, 
from Henry Reeves to Thomas Steel, which had been admitted 
to record—to which plaintiff objected, on the ground that the 
bond was not admissible without proof of its execution. The 
Court overruled the objection and permitted the bond to go to the 
Jury as color of title. The plaintiff also offered in evidence a 
deed from the Sheriff of Campbell County, for the land in dispute, 
to which the defendants objected.—1st, Because the fi. fas. un- 
der which the land was sold, were not produced; 2d. Because 
the deed being for the whole lot, a part of which was in Fay- 
ette and a partis Campbell Counties, was void as to that part 
lying in Fayette County. The Court admitted the deed to be 
void as to that part of the land in Fayette County, but admitted 
it in evidence, as color of title. 

vou 1x 56 
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Defendants sought to prove by a witness of plaintiff, that the 
improvements made on the land were worth as much or more 
than the value ofthe rent. Plaintiff objected, on the ground that 
the defendants were trespassers. 

The Court sustained the objection and would not permit the 
witness to answer. 

The defendants offered in evidence a copy of a deed from 
Henry Reeves to Edmund Baughan, for the land, which copy 
deed had been duly established and recorded in Fayette Superior 
Court. The plaintiff objected to its admissibility, on the ground 
that it was necessary to prove the execution of the original 
deed—the same not having been recorded in Fayette County. 
The Court sustained the objection and excluded the evidence. 

The defendants offered in evidence an exemplification of an 
action of ejectment, tried in Campbell Superior Court, in which 
Edmund Baughan was plaintiff, and John S. Heard tenant in pos- 
session, and John Burke was a co-defendant, and in which 
there was a judgment of recovery for the whole lot, both that 
part lying in the County of Campbell and that in the County of 
Fayette. 

The plaintiff objected to the admissibility of the evidence, 
and the Court sustained the objection and excluded it. 

The defendants offered in evidence the answers of Hilliard 
Baughan to interrogatories which were received in Court from 
the defendant, in the usual way, after the case was submitted to 
the Jury. 

Plaintiff objected to the answer being read, on the ground 
that the interrogatories had not been tendered to the plaintiff be- 
fore the cause was submitted to the Jury. The objection was 
sustained by the Court. 

In his charge to the Jury, Judge Hill “expressed his opinion 
to the Jury, that the evidence of plaintiff made out a case of 
uninterrupted, continuous, notorious, sufficient and adverse pos- 
session of seven years.” . 

To which several rulings and decisions of the Court, counsel 
for defendants excepted. 
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Moore, Latuam & SreEt1, for plaintiffs in error. 
Conner & Stone, Doyat & Notany, for defendant. 
By the Court.—Lumrxw, J. delivering the opinion. 


This was an action of ejectment, brought by John Burke 
against Joseph C. Beverly and William McBride, to recover a 
part of lot of land No. 67, in what was originally the 9th dis- 
trict of Fayette County. The plaintiff relied upon a statutory 
title. 

[1.] He tendered in evidence, a bond for titles from Henry 
Reeves to Thomas Steel, under which he claimed. Counsel for 
the defendant objected to the introduction of this paper without 
proof of its execution. The plaintiff relied on its registration, 
and the Court admitted it to be read, as color of title. 

There is no law authorizing this private writing to be record- 
ed. The fact of registration does not entitle it, therefore, to be 
received in evidence for any purpose, without proof of its exe- 
cution. Had this instrument been thirty years old, and testimo- 
ny adduced that it had been acted upon, or that the obligee took 
possession of the premises in dispute under it; or had it been 
produced by the adverse party, pursuant to notice, the defend- 
ant also claiming an interest under it, no-proof of its execution 
would have been required. 

The plaintiff next offered in evidence a Sheriff’s deed to the 
land, to which defendant’s counsel objected, on two grounds— 

1st. Because the executions under which the property was 
sold, were not produced. 

2d. Because the deed conveyed the entire tract, part of which 
was situated in Campbell County, and a part in Fayette; and 
it was insisted, that the Sheriff of Campbell had no authority to 
sell land in Fayette. 

The Circuit Judge admitted that the deed conveyed no title to 
the land in Fayette, but held, that it was good to show color of 
title to the whole. 

[2.] What is meant by color of title? It may be defined to 
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be a writing, upon its face professing to pass title, but which does 
not do it, either from a want of title in the person making it, or 
from the defective conveyance that is used—a title that is im- 
perfect, but not so obviously so that it would be apparent to one 
not skilled in the law. ** #eum %,5, 2%? 

The very fact of setting up a statutory title, excludes the idea 
of a rightful or legal title. The length of the possession, and 
its nature and character, are the only tests. 

[3.] In Jackson vs. Ellis, (13 Johns. Rep. 120,) the Court said, 
“That it had been repeatedly ruled, that an entry under color of 
title is sufficient to constitute an adverse holding. It is not ne- 
cessary for this purpose, that the title under which such entry is 
made, should be a good and valid title.” In Clapp vs. Borna- 
ghann, (9 Cowen, 530,) Ch. Jones says, “ Though the title of an 
adverse possession be clearly defective, yet the true owner must 
enter within twenty years, (in Georgia within seven,) or he is 
barred his entry.” Andin Jacksonvs. Woodruff, (1 Cowen, 276,) 
Woodworth, Justice, says, “If the title is bad, it is of no mo- 
ment.” It is needless, I presume, to multiply authorities to this 
point. They all speak the same language, and fully sustain the 
decision of the Circuit Court. 

[4.] Counsel for the defendant interrogated a witness, (Hol- 
comb,) as to whether the buildings erected upon the land by 
the defendant, were not worth as much or more than the rent? 
Plaintif’s counsel objected to the question, upon the ground 
that the defendants were trespassers, and as such, were not al- 
lowed to set up the value of their improvements against the 
mesne profits. ‘The Court sustained the objection, and refused 
to permit the witness to testify. 

Under certain circumstances it might be proper to allow proof 
as to improvements, even when made by acknowledged trespass- 
ers. If, for instance, the profits of the premises have been in- 
creased by repairs, it is proper for the Jury to take into conside- 
ration these repairs, and to diminish the profits by them, but not 
below the amount which the premises would have been worth 
without such repairs. Beyond this, perhaps, it would not be 
proper to go in favor of trespassers ; for it would be against all 
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principle to allow a trespasser to make the person trespassed 
against his.debtor, for improvements made without his consent 
and against his will, or to suffer him to set them off against 
damages to which he has justly subjected himself by reason of 
his trespass. This would be worse than permitting him to set- 
off one trespass against another. It would be suffering him to 
justify or excuse one trespass, by proving that he had committed 
another—for the act of improving is itself a trespass. 

[5.] But the complaint in this exception is, that the Court, for 
the purpose of excluding Holcomb’s testimony, assumed that the 
defendants were trespassers, a denial of which constituted the 
gist of their defence, and was certainly a question of fact to be 
submitted to the Jury, under the direction and opinion of the 
Court, as to the law which the evidence before them might in- 
volve. 2 Wash. C. C. Rep.165. 8 Dana, 65, 66. 

[6.] The defendant’s counsel offered in evidence, the copy of 
a deed from Henry Reeves to Edmund Baughan, to the lot of 
land in controversy, which had been duly established in Fay- 
ette Superior Court, in lieu of the lost original, and recorded in 
Fayette Superior Court. This copy deed was rejected on the 
ground, that the original deed not having been recorded in Fay- 
ette, it was necessary that the execution should be proven by 
the subscribing witnesses. ‘There can be no doubt that when 
a copy deed is established, that it is to be treated as the original, 
for all purposes whatsoever. 

[7.] But here the original deed was never recorded in Fay- 
ette County. If produced, it could not be read in evidence. 
without proof of its execution. The copy, therefore, could be 
entitled to no greater privilege. 

[8.] The fact that it was recorded in the minutes of Fayette 
Superior Court, in the course of the proceeding which was in- 
stituted for its establishment, did not dispense with the statutory - 
requirement of being registered by the Clerk of the Superior 
Court of Fayette County, in the book kept by him for the regis- 
tration of deeds. 

[9.] The defendant’s counsel offered in evidence, the exem- 
plification of a suit in Campbell County, and of a judgment re- 
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covered thereon, for lot No. 67, in which John Burke, the plain- 
tiff in the present action, was a co-defendant. The defendant 
did not claim that Burke could be estopped by this judgment of 
former recovery, as to so much of the land as was situated in 
Fayette County. He contended, however, that inasmuch as the 
title under which the recovery was had in Campbell County, co- 
vered the entire lot, that it was notice to Burke of an adverse 
claim to the part in Fayette ; but the Court ruled out the testi- 
mony, and we think rightly. 

By the Constitution of this State, titles to land must be tried 
where the land lies. The Court in Campbell, then, had no ju- 
risdiction over so much of lot No. 67, as lay in Fayette. The 
whole proceeding, as to that, was a nullity ; and the exemplifica- 
tion of it was inadmissible, ex suo vigore, to prove notice or any 
thing else. We will not say that the original papers might not 
have been produced, not as the pleadings in the cause, but as 
writings merely, and service of them proven by the officer, as 
an individual, for the purpose of charging Burke with notice of 
this adverse claim; but the record, per se, or a copy of it, pro- 
fesses no inherent efficacy to effect this object, for want of juris- 
diction in the Court. | 

[10.] The defendant’s counsel offered in evidence, the an- 
swers of Hilliard Baughan to interrogatories, which were exclud- 
ed by the Court, on the ground that they were not commu- 
nicated to the opposite party before the cause was submitted to 
the Jury. 

The 47th Rule of the Superior Courts provides, “That all ob- 
jections to the execution and return of interrogatories on appeal 
trials, the form of the commission or service of notice must be 
made by the party seeking to avail himself of them before the 
cause has been submitted to the Jury, or they will not be heard 
by the Court, provided that the said interrogatories have been 
twenty-four hours in the Clerk’s office; and if they have re- 
mained in the possession of the party intending to use them, 
they shall be communicated to the adverse party before the cause 
is called for trial.” 2 Kelly, 475. 

What is the correct interpretation of the concluding clause 
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of this rule? Can the party be considered in default under it, 
unless his interrogatories have been called for? And admitting 
that it was his duty voluntarily to tender them, does a forfeiture 
in this respect involve, as a penalty, the exclusion of the testi- 
mony? Such, we apprehend, could not have been the intention 
of the Judges, in framing this Rule of Practice. For if so, we 
respectfully submit, that it would be in direct conflict with the 
Statute authorizing testimony to be taken by commission; for 
the Act declares, that the examination of the witnesses, taken 
pursuant thereto, shall be heard on the trial of the cause, on mo- 
tion of either party. Prince, 425. 

The construction then, we put upon this rule is, that it is direc- 
tory merely. It gives to parties the right to call for the exhibi- — 
tion of all the testimony taken by commission, before the cause 
is called for trial; and, consequently, makes it the duty of the 
Court to compel its production. If this is not done from inad- 
vertence or design, the party holding the interrogatories in his 
possession, goes to trial at his peril—it being competent for the 
adverse party, when the interrogatories are offered during the 
progress of the trial, to take any exception to their execution or 
return, to the form of the commission, service of the notice, or 
any other defect. It remains only to dispose of the last exception. 

[11.] The presiding Judge charged the Jury, “ That the pos- 
session of the plaintiff was uninterrupted, continuous, notorious, 
sufficient and adverse.” 

All the authorities concur in holding, that the question of ad- 
verse possession is not for the Court to decide, but exclusively for 
the Jury. 2 Cain. Rep. 168, 69. 1 East. 568. 1 Burr. 397. 
2 Cranch, 184. 12 Johns. Rep. 242, 357. 8 1b.495. 7 1b.5. 
1 Cowp. 103, 217. 5 Johns. Rep. 467. 1 Johns. Cas. 289. 
11 Johns. Rep. 446. 2 Bac. Abr. 529. 14 Johns. Rep. 304, 
307. 9 Ib. 102, 174. 10 Ib. 334, 377, 380, 417,475. 11 
Wheat. 276, 199, 209, 59, 75. 2 Bay. Rep. 483. 2 Serg. & 
Rawle’s Rep. 527. 

[12.] The Act of the last Legislature declares, “ That from 
and after its passage, it shall not be lawful for any or either of 
the Judges of the several Superior Courts of this State, in any 
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Court, (meaning cause,) whether civil or criminal, or in Equity, 
during its progress, or in his charge to the Jury, to express or 
intimate his opinion as to what has or has not been proved, or as 
to the guilt of the accused.” 

And by the second section it is enacted, ‘‘ That should any 
Judge of said Superior Courts violate the provisions of the first 
section of the Act, it shall be held by the Supreme Court for the 
correction of errors in this State, to be reversed, and a new trial 
granted in the Court below, with such directions as they may 
lawfully make.” Pamphlet Laws of 1849, 1850, p. 271, ’72. 

Upon this ground, then, we are left without discretion. The 
judgment must be reversed, and a new trial awarded. 

[12.] I have forborne to discuss a point much mooted in the 
argument, as to what constitutes adverse possession. In Con- 
yers vs. Kenan and Hand, (4 Kelly & Cobb, 308,) some remarks 
were made as to how far, or to what extent the occupant would 
be protected in his possessory title. I see no reason to modify 
the opinion there expressed. 

No man in this country cultivates his whole tract of land. It 
is very unusual to inclose the whole. Good husbandry forbids 
that the whole should be planted. One possession is usually 
well defined by the boundaries of those which surround it, and 
frequent acts of ownership over the parts not cultivated or in- 
closed, give notoriety to the possession of the whole. Nothing 
but want of due diligence and care, under such circumstances, 
can deprive the nghtful owner of his property. Whether the 
log pen used occasionally for a grocery, c. one side of this un- 
settled tract of land, with the fragments cf old casks in it, con- 
stitutes such an adverse possession to the whole, as to give effect 
to the Statute of Limitations, it would be premature at present 
to decide. 
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No. 80.—Jno. Dennis and others, plaintiffs in error, vs. SAMUEL 
J. Ray, receiver, defendant. 


[1.] Where a bill alleged that there was a debt due on a judgment by 
the copartnership firm of E. W. & J. Dennis, in favor of the Central Bank of 
Georgia, and thata fi. fa. had issued thereon, which had been paid off by 
Thomas Crutchfield, and Gregory J. Turner, as indorsers; and upon the 
trial of the cause afi. fa. was offered in evidence in favor of the Central 
Bank of Georgia, against E. W. Dennis,as principal, and John Dennis, 
Thomas Crutchfield, and Gregory J. Turner, as indorsers: Held, that the 
ji. fa. was properly rejected on the ground of misdescription, there being no 
offer to amend the biil so as to make the allegata and probata correspond. 


[2.] Asa matter of practice, this Court will not control the discretion of the 
Court below, in refusing to suspend a cause then on trial, for the purpose 
of taking up another cause, to permit a defendant’s answer thereto to be 
filed, soas to make it evidence, as an answer in the cause then on trial, es- 
pecially when the party who had answered was dead, and there were ob- 
jections raised to its being filed. P 

[3.] The answer of one copartner to a bill in Equity filed against the copartner- 
ship, which contains admissions against the interest of the company, although 
not filed as an answer in the cause, may be read in evidence as a written 
admission against the copartnership, on due proof of its execution. 

[4.] Where goods have been purchased in the name of and on the credit of one 
copartnership firm, and turned over to another copartnership firm, compos- 
ed of some of the same individuals, without any bona fide or valuable consid- 
eration being paid therefor: Held, that a Court of Equity will aid the judg- 
ment creditors of the copartners making such transfer, to follow the goods 
into the hands of the transferees, and require them to account for such 
goods, or the proceeds of the sale thereof, and apply the same in satisfac- 
tion of their judgments. 

[5.] A defendant, in his answer to a bill in Chancery, cannot charge himself 
with the receipt of goods, or the proceeds of the same, and also discharge 
himself, by alleging that he has accounted therefor. 


In Equity, in Crawford Superior Court. Tried before Judge 
Stark, August Term, 1850. 


This was a creditor’s bill, filed by the plaintiffs in error, against 
the defendant in error, to subject certain assets to the payment 
of the judgment creditors of the firm of E. W. & J. Dennis. 

The bill alleges that in February, 1841, E. W. & J. Dennis, 
who had been coing business as merchants and partners for a 
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number of years previous, made a pretended transfer of the 
goods then on hand, a part of which were on the shelves of the 
store-house and a part in boxes, unopened, therein, of the value 
ot $2700, to the firm of James J. Ray & Co. the said firm be- 
ing composed of James J. Ray, E. W. &-J. Dennis. | 

The bill alleges that the change of name of the firm, was | 
merely for the purpose of winding up the business of the old firm, 
and that no interest in the stock of goods was transferred to 
James J. Ray—that he contributed no part of the partnership 
stock of James J. Ray & Co.—that it was verbally agreed by 
the parties, that Ray should, as a compensation for his services, 
receive one-third part of the profits of the concern, and be liable 
for one-third part of its losses. 

The bill alleges that all the goods afterwards purchased for 
the firm of J. J. Ray & Co. were purchased in the name and on 
the credit of E.W. & J. Dennis; that thesaid firm was dissolved 
in the year 1844. Among other debts allegedto have been ow- 
ing by the firm of E. W. & J. Dennis, was one to the Central Bank 
of Georgia, which it was alleged had been paid off by the indors- 
ers, Crutchfield and Gregory J. Turner. In July, 1844, E. W. 
Dennis departed this life intestate and insolvent. At August 
Term of the Superior Court of Crawford County, 1844, James 
J. Ray was appointed receiver of the assets of the firm of James 
J. Ray & Co.—that as such receiver, he received into his hands 
a large sum, consisting of notes, accounts, &c. which was the 
property of E. W. & J. Dennis, and that the same was the pro- 
ceeds of the stock of goods on hand at the time of the change of 
the partnership name, in 1841, and that there was no outstanding 
debts against the firm of James J. Ray & Co. 

The bill charges that the said James J. Ray refuses and ne- 
glects to pay out the assets received by him, to the judgment 
creditors of the firm of E. W. & J. Dennis. 

: The bill prays that the said James J. Ray may account for the 

: assets which went into his hands as receiver, and that the same 

: may be applied to the payment of the creditors of the firm of 
E. W. & J. Dennis. 

In his answer, among other statements which it is not neces- 
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sary to give, the defendant states: “That the firm of James J. 
Ray & Co. bought of the firm of E. W. & J. Dennis, the stock of 
goods on hand in 1841, and then on the shelves of the said E. 
W. & J. Dennis; that the said stock consisted of a small rem- 
nant of old goods of little value, to wit: of the value of $1100, 
which the said firm of James J. Ray & Co. were to take and sell 
at such prices as could be obtained for them, and were to account 
for them to said firm of E. W. & J. Dennis, for the amount pro- 
duced from said sales, which this defendant says has been done. 

That the only outstanding debt to which the assets in his 
hands are liable, is a debt due to Samuel J. Ray & Co. of the 
City of Macon, in an open account, for the sum of $2175 and 9 
cents ; which account, according to the understanding between 
the parties, is in the name of E. W. & J. Dennis, for goods sold 
and money advanced by said firm of Samuel J. Ray & Co. to 
the firm of James J. Ray & Co.” 

On the trial, a fi. fa. in favor of the Central Bank of Georgia 
against EK. W. Dennis, as principal, and Crutchfield and Gregory 
J. Turner, as indorsers, was offered in evidence by the complain- 
ant. The defendant objected, and the Court rejected the fi. fa. on 
the ground of variance between the allegation in the bill and the 
evidence ; and the complainant excepted. 

The complainant proposed to read the answer of E. W. Den- 
nis, to a bill filed by Samuel J. Ray & Co. against James J. Ray 
& Co. and which answer contained admissions against the in- 
terest of the firm of James J. Ray & Co. The answer had nev- 
er been filed in Court. Counsel for defendant objected to its be- 
ing read, and the Court sustained the objection, and complainant 
excepted. Complainant then offered the answer in evidence, as 
an admission in writing, first proposing to prove its execution ; 
defendant objected, and the Court sustained the objection, and 
complainant excepted. 

The evidence being closed on both sides, Solicitor for the 
complainant requested the Court to instruct the Jury, that they 
could not by their verdict, decree the payment of the alleged 
account of Samuel J. Ray & Co. out of the assets in the hands 
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of defendant, said account not being proved, &c. which the 
Court declined to charge, and complainant excepted. 

Solicitor for complainant requested the Court to charge the 
Jury: “ That if they believed from the testimony, that the assets 
in the hands of the defendant were the proceeds of the goods 
purchased on the credit of E. W. & J. Dennis, thatthe purchase 
of the goods by and on the credit of E. W. & J. Dennis, vested 
the property in the goods in E. W. & J. Dennis, and the assets 
were subject to the complainant’s fi. fas. &c.” which the Court 
refused, and charged the Jury on this point : “That the purchase 
of the goods in the name and on the credit of E. W. & J. Den- 
nis, did not make them the property of E. W. & J. Dennis ; that 
it was competent for James J. Ray & Co. to have agreed with 
the vendors of the goods, to sell them on the credit of E. W. & 
J. Dennis, and look to James J. Ray & Co. for payment, and in 
that event, the goods were the property of James J. Ray & Co.” 
complainant excepted. 

Solicitor for complainant requested the Court to charge the 
Jury, that it was incumbent on the defendant, if such agreement 
existed, to prove it, which the Court refused to do, and complain- 
ant excepted. 

The Court charged the Jury: “That E. W. Dennis could not 
deal with himself in selling the stock of goods to himself and Ray, 
but he could, by the assent.of John Dennis, take Ray in as a part- 
ner with himself, and if he, with the assent of John Dennis, 
took Ray in as a partner, and by John Dennis’ assent agreed 
with Ray that the stock of goods then on hand should constitute 
a part of the stock of James J. Ray & Co. then if the arrange- 
ment was not intended to defeat defendant’s creditors, the trans- 
fer is good in law, and the goods become the property of James 
J. Ray & Co. and all the assets of the firm of James J. Ray & 
Co.; are sacred to the payment of Samuel J. Ray & Co. in pref- 
erence to the complainants’ claims.” 

To which charge complainant excepted, and upon these sev- 
eral exceptions has assigned error. 


G. R. Hunter, for plaintiff in error. 
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Por & Nisset, and Hatt & Hatt, for defendant. 
By the Court—Wanvyexr, J. delivering the opinion. 


[1.] The first alleged ground of error which we shall notice, 
is the rejection of the Central Bank ji. fa. offered in evidence by 
the complainants. The allegation in the complainant’s bill is, 
that there was a debt due from the firmof E. W .& J. Dennis to the 
Central Bank, which had been paid off by Thomas Crutchfield, 
and Gregory J. ‘Turner, as indorsers. 

The fi. fa. offered in evidence, was not against the firm of 
E. W. & J. Dennis, but issued on a judgment, as appears upon 
its face, against E. W. Dennis as principal, and John Dennis, Thos. 
Crutchfield and Gregory J. Turner, as indorsers. ‘The com- 
plainants did not move to amend the bill, so as to make the al- 
legation and the evidence correspond, and we think the evidence 
was properly rejected by the Court, on the ground of miésdescrip- 
tion of the fi. fa. 

[2.] The second ground of error taken is, the rejection of the 
sworn answer of E. W. Dennis. to a bill in Equity, filed against 
the copartnership firm of James J. Ray & Co. of which E. W. 
Dennis was a member. ‘This answer had not been filed in the 
cause as an answer, at the time it was offered, and the Court de- 
clined to stop the progress of the cause then before it, to take up 
another for the purpose of having the answer filed. As a matter 
of practice, we see no objection to the ruling of the Court on this 
point, and shall not undertake to control its discretion, in refus- 
ing to take up another cause for the purpose of permitting the 
answer to be filed, as E. W. Dennis had departed this life, and 
there were objections to the paper being filed as his answer. 

[3.] The third ground of error assigned is, the rejection by the 
Court, of the paper purporting to be the answer of E. W. Den- 
nis, as one of the copartners of James J. Ray & Co. containing 
admissions in writing, against the interest of said company—first 
offering toprove the signature of Dennis thereto. This evidence, 
as an admission in writing, made by one partner against the in- 
terest of the copartnership, which is admitted to have existed at 
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the time it was made, ought, in our judgment, to have been re- 
ceived. The admission was not offered to establish a copartner- 
ship, so far as James J. Ray & E. W. Dennis were concerned ; 
that fact was not disputed ; but was offered as an admission of 
one of the copartners, adverse to the interest of the copartner- 
ship, and favorable to the complainants, who are now seeking 
to collect their debts out of the assets, which they allege went 
into the hands of James J. Ray & Co. See 1 Greenleaf Ev. 
§177. 

[4.] The fourth ground oferror isto the charge of the Court 
to the Jury. 

The Court charged the Jury: ‘“ That the purchase of the goods 
in thename and on the credit of E.W. & J. Deniis, did not 
make them the property of E. W. & J. Dennis ; that it was com- 
petent for James J. Ray & Co. to have agreed with the vendors 
of the goods, to sell them on the credit of E. W. & J. Dennis, and 
look to James J. Ray & Co. for payment, and in that event, the 
goods were the property of James J. Ray & Co.” 

Solicitor for complainants then requested the Court to charge 
the Jury, that it was incumbent on the defendant, if such agree- 
ment existed, to prove it; which the Court refused to do. 

The object of the complainants is, to reach the proceeds of the 
goods which had been purchased by E. W. & J. Dennis, on their 
credit, prior to the formation of the partnership of James J. Ray 
& Co. in February, 1841. The complainants charge, that the 
goods on the shelves of the storehouse, and in the boxes there- 
in, purchased by E. W. & J. Dennis, were turned over to the 
new firm of James J. Ray & Co. and that the latter firm paid 
nothing therefor, and that the defendant, as the receiver and as- 
signee of James J. Ray & Co. has now in his hands the proceeds 
of the goods so purchased by E. W. & J. Dennis, and so turn- 
ed over to the new firm of James J. Ray & Co. The question 
on the trial was, whether the goods on the shelves, and in the 
boxes in the storehouse, at the time of the formation of the new 
partnership, were the property of E. W. & J. Dennis, and turned 
over to the new firm of James J. Ray & Co. without any consid- 
eration having been paid therefor, by the latter firm? If the 
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goods on the shelves, and in the boxes in the storehouse, were 
the property of E. W. & J. Dennis, purchased im their name, and 
upon their credit, and were turned over to this new firm of Jas. 

J. Ray & Co., without the latter firm having boga fide purchased 
and paid a valuable consideration therefor, or without having paid: 
any thing therefor, as is alleged, to the former firm of E. W. & J. 
Dennis, then, the goods, or the proceeds thereof, still remain. the 

property of E. W. & J. Dennis, and may be followed and made 
subject to the payment oftheir creditors’ debts. The goods were 
purchased in the name, and on the credit of E. W. & J. Dennis, 
and were in their possession in February, 1841, when ‘turned 
over to the new firm of James J. Ray & Co. But the Court in- 
structs the Jury: “ That it was competent for James J. Ray 

& Co. ,to have agreed with the vendors of the goods to sell them 

on the credit of E. W. & J. Dennis, and look to James J. Ray 
& Co. for payment, and in that event, the goods were the prop- 
erty of James J. Ray & Co.” Concede that it would have been 

competent to have made such an agreement, yet, we are entirely 
unable, after the most diligent search, to find the least evidence 
of any such agreement in this record. It would have been very 
remarkable, had such an agreement been proved in relation to 
the goods, now the subject matter of controversy; for it will be 

recollected, that the goods had been purchased by E. W.& J. 

Dennis, and were then in their possession in the storehouse, on 
the shelves, and in boxes, at the time the copartnership of James 
J. Ray & Co. was formed. Upon this point, the answer of the 

defendant is quite significant and contradictory. “This defendant 
further answering, says: That the firm of James J. Ray & Co. 
bought of the firm of E. W. & J. Dennis, the stock of goods on 

hand, and then on the shelves of the said E. W. & J. Dennis, 
of the value of eleven hundred and twenty dollars, two anda 
half cents, as estimated by the said E. W. & J. Dennis, which 
the said firm of James J. Ray & Co. wasto take, and sell at such 
prices as could be obtained for them, and were to account to them, 

the said firm of E. W.&. J. Dennis, for the amount produced from 
said sales, which this defendant says has been done.” If the firm, 
of James J. Ray & Co. bought the goods of E. W. & J. Dennis, , 
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what price did they agree to pay for them? If they bought the 
goods, how does it happen, that the new firm of James J. Ray & Co. 
was to take the goods and sell them “at such prices as could 
be obtained for them, and-account to E. W. &. J. Dennis, for the 
amount produced from such sales?” 'The idea of a purchase of 
the goods by James J. Ray & Co. and then to account for the 
sales thereof to E. W. & J. Dennis, is totally inconsistent with the 
ordinary transactions of mankind. Purchasers do not usually pay 
the purchase money for goods to the vendors, and then account to 
them for the proceeds of the sale of such goods. “ This defend- 
ant says, that the stock of goods then in boxes and unopened, con- 
stitute that portion of the stock which the said Ephraim W. Den- 
nis was to bring into the firm of James J. Ray & Co. and that 
the same had been purchased in the name of E. W. & J. Dennis, 
and that notes in the name of the said firm of E. W. & J. Den- 
nis, had been given for the same.” The defendant also states 
in his answer, that the said E. W. & J. Dennis agreed, for suffi- 
cient consideration, (to wit :) selling off the said above mentioned 
remnant of goods, and other services rendered by the said firm of 
James J. Ray & Co. to permit the said last mentioned firm, to 
use their name in the purchase of goods in New York and else- 
where, and to draw notes and make accounts in the name of 
said firm of E. W. & J. Dennis, for such purchases. The agree- 
ent here stated by defendant, must necessarily relate to such 
purchases of goods as were to be made subsequently to the forma- 
tion of the partnership of James J. Ray & Co. and not to goods 
which had been purchased before that time, in the name of, and 
on the credit of E. W. & J. Dennis. The complainants are 
seeking to reach the proceeds of goods purchased by E. W. & 
J. Dennis, before the formation of the partnership of James J. 
Ray & Co. As to any goods which were purchased by E. W. 
& J. Dennis before the formation of the partnership of James. J. 
Ray & Co. there is no evidence in the record of any agreement 
whatever, between the Jatter firm and the vendors of such goods, 
to sell them on the credit of E. W. & J. Dennis, and to look to 
James J. Ray & Co. for payment; and indeed, there could not 
have been any such agreement, for the simple reason that the 
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copartnership of James J. Ray & Co. had no existence at the 
time the goods were purchased, which the complainants seek to 
subject to the payment of their debts. The complainants are 
seeking to subject the goods which were on the shelves and in 
the boxes, in the storehouse, which had been purchased in the 
name of, and on the credit of E. W.& J. Dennis, before the co- 
partnership of James J. Ray & Co. was formed, and which it is 
alleged,were turned over to the latter firm and been by them 
sold. Consequently, there is no evidence of any agreement, as 
to those goods, as stated by the Court in its charge to the Jury. 
In Paschal vs. Davis, (3 Kelly, 256,) we held, that it was error 
for the Court to charge the Jury, on an assumed state of facts, 
and this case is equally as strong as that. The request of the 
complainants solicitor, for the Court to charge the Jury, “that it 
was incumbent on the defendant, if such an agreement existed, to 
prove it,” was both pertinent and proper, in our judgment, and 
ought not to have been refused. 

In view of the facts of this case, as made by the record, and 
the principles of law applicable thereto, we think the Court erred 
in that part of its charge to the Jury, in relation to all the assets 
of the firm of James J. Ray & Co. being sacred to the payment 
of the debt of Samuel J. Ray & Co. in preference tothe demands 
of the complainants. We do not dispute the proposition as- 
sumed by the counsel for defendant in error, that the transfer of 
the partnership effects of E. W. & J. Dennis, to James J. Ray 
& Co. for value, and bona fide, would have been legal and valid, 
and that the creditors of the former firm could not follow them ; 
but the very question here is, whether there was any bona jide 
- transfer of the goods of the old firm to the new one; or whether 
the latter firm ever did pay any value whatever, to E. W. & J. 
Dennis for the goods which were on the shelves and in the box- 
es? 

Taking the evidence, as disclosed by this record, and we have 
no hesitation in saying, the firm of James J. Ray & Co. never 
have accounted to the firm of E. W. & J. Dennis for these goods. 
Where is the evidence of it? The defendant in his answer ad- 
mits, that the goods on the shelves went into the hands of James 
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J. Ray & Co. and also the goods in the boxes ; the latter were 
putin, as E. W. Dennis’ share of the stock; but still the goods 
were the property of E. W. & J. Dennis, they having, as the 
defendant states, given their notes for them. When and how 
did the firm of James J. Ray & Co. pay E. W. & J. Dennis for 
these goods? ‘That is the question which it is incumbent on the 
defendant to answer, and one, which he has not answered. 

[5.] In relation to the goods on the shelves he says, the firm 
of James J. Ray & Co. were to account to E. W. & J. Dennis 
for the proceeds of the sale of them, which he, “ this defendant, says 
he has done.’ How accounted for them? To whom has he 
accounted for them? In Moore vs. Ferrell, we held, that a de- 
fendant in his answer could not, both charge and discharge him- 
self. 1 Kelly,'7. Here the defendant admits the receipt of the 
goods by James J. Ray Co. or somuch as was on the shelves in 
the storehouse, but says he has accounted forthe same. To make 
this part of his answer available in his defence, it is indispensa- 
bly necessary he should prove by competent evidence, how, and 
in what manner he has accounted, andto whom. But what has 
become of the goods that were in the boxes, which had been 
purchased in the name of E. W. & J. Dennis, for which their 
notes were given, and which went into the hands of James J. 
Ray & Co. as E. W. Dennis’ portion of the stock? All the 
goods, both those on the ‘shelves, and those in the boxes, were 
the property of E. W. & J. Dennis, in February, 1841, when this 
new copartnership was formed. What consideration have they 
ever received for them ? 

The defendant claims the funds in his hands for the payment 
ofa debt contracted by James J. Ray & Co. with Samuel J. Ray 
& Co. Ifthe defendant has in his hands as the receiver and as- 
signee of James J. Ray & Co. the proceeds of the goods sold 
by them belonging to E. W. & J. Dennis, their creditors have an 
equitable right to have the same applied to the satisfactioh of 
their judgments, in preference to a creditor of James J. Ray & 
Co. The property of E. W. & J. Dennis cannot be appropria- 
ted to the payment of the debts ofthe creditors of James J. Ray 
& Co. Let James J. Ray & Co. pay their creditors with their 
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own property ; certainly the property of E. W. & J. Dennis is 
not sacred for the payment of the debt of Samuel J. Ray & Co. 
who are creditors of James J. Ray & Co. in preference to their 
own creditors, who most probably sold them the identical goods, 
the proceeds of which are now sought to be applied by the de- 
fendant, to the payment of debts contracted by James J. Ray & 
Co. Thecomplainants’ debts were contracted before the co- 
partnership of James J. Ray & Co. was formed, or are the re- 
newal of debts contracted before that time. It is a mistake to 
suppose that the complainants seek to make the new firm of 
James J. Ray & Co. bound for the debts of the old firm of E. 
W. & J. Dennis. What the complainants seek is, to reach the 
goods of their debtors, or the proceeds thereof, which went into 
the hands of James J. Ray & Co. and to have the same applied 
in satisfaction of their judgments, on the principle, that the 
property of E. W. & J. Dennis, is subject to pay their debts, 
in whomsoever hands it may be, and a Court of Equity will lend 
its aid toreach it, whenever the remedy at Law is inadequate. 
However, the jurisdiction of the Court was not questioned on the 
argument, and it is not necessary now to discuss it. Now, it 
may be true, that all the assets in the hands of the defendant, 
belonging to the firm of James J. Ray § Co. may be sacred to the 
payment of the debt of Samuel J. Ray & Co. one of the creditors 
of that firm ; but does it follow, that that portion of the assets in 
the hands of the defendant, as the assignee of James J. Ray & 
Co. arising from the sale of E. W. & J. Dennis’ property, is the 
property of James J. Ray &Co. and sacred to the payment of 
the debts of the latter firm? The error of the Court consists, in 
not discriminating in its charge to the Jury, between the assets in 
the hands of the defendant, which were legitimately the property 
of James J. Ray & Co. and such as were the property of E. W. 
& J. Dennis. The Court should have instructed the Jury in re- 
lation to this branch of the case, that if the assets in the hands 
of the defendant were the proceeds of the sale ofthe goods which 
were turned over by E. W. & J. Dennis to James J. Ray & Co. 
for which the latter firm had not accounted, then, the complain- 
ants, as their judgment creditors, were entitled to have an ac- 
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count thereof, and to have the same first applied to the payment 
of their demands, in preference to the creditors of James J. Ray 
& Co. for the obvious reason, that the assets in the hands 
of the defendant, arising fromthe sale of E. W. & J. Dennis’ 
property, for which James J. Ray & Co. had never accounted, did 
not belong either, to James J. Ray & Co. nor to their creditors. 
The complainants do not seek to interfere with the assets which 
properly belong to James J. Ray § Co. in the hands of the defend- 
ant. The complainants are seeking to reach the assets in the 
hands of the defendant, which belong to E. W.& J. Dennis. Itis 
our judgment then, froma careful inspection of this voluminous 
record, that according to the pleadings and evidence, as con- 
tained therein, that so much of the goods as were purchased in 
the name of, and on the credit of E. W. & J. Dennis, prior to 
the formation of the partnership of James J. Ray & Co. and 
turned over to the latter company, including the goods which 
were on the shelves of the storehouse and in the boxes therein, 
are subject to the payment of the ccmplainant’s demands, as 
well as the proceeds arising from the sale thereof; and that the 
complainants, as the judgment creditors of E. W. & J. Dennis, 
are equitably entitled to have an account of said goods, as well 
as the proceeds of the sale thereof, from the defendant, as the re- 
ceiver and assignee of James J. Ray & Co. and to have the 
same first applied to the payment of their judgments, in prefer- 
ence to any debts contracted by James J. Ray & Co. Let the 
judgment of the Court below be reversed. 
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No. 81.—James M. Harper, administrator, &c. plaintiff in er- 
ror, vs. Lemuet Smiru, defendant in error. 


[1.] Anadministrator with the will annexed, has no authority to administer 
upon any portion of the estate of the testator, not disposed of by the will. 


Ejectment, in Crawford Superior Court. Tried before Judge 
Srark, August Term, 1850. 


This was an action of ejectment, instituted by the plaintiff in 
error, as the administrator, with the will annexed, of Samuel 
Harper, Sen. against the defendant in error, for the recovery of a 
lot of land in Crawford County. 

The defendant pleaded the general issue and the Statute of 
Limitations. 

On the trial it appeared in evidence, that the land was drawn 
by Samuel Harper, in 1821, and that in 1828 the same was 
sold by the (then) Sheriff of Crawford County, under executions 
against the said Samuel Harper, when the defendant in error 
became the purchaser, and went forthwith into possession. Sam- 
uel Harper departed this life in January, February or March, 
1828; and the plaintiff in error sought to show that the judg- 
ments upon which the ji. fas. were issued, under which the land 
was sold, were rendered subsequent to the death of Samuel 
Harper. In relation to this point, however, the evidence was 
not clear. 

The will of Samuel Harper, Sen. attested by only two witnes- 
ses, was given in evidence; also the letters of administration, 
with the will annexed, which had been granted by the Court of 
Ordinary of Crawford County to the plaintiff. 

The Court in substance charged the Jury, that if the judg- 

‘ments against Samuel Harper, Sen. were entered up after his 
death, or had been paid off before the sale of the land by his 
widow, (having been rendered before the death of Samuel Har- 
per, Sen.) and Smith, the defendant, was cognizant of these facts ; 
that then his title was defective ; otherwise, he was not to be af- 
fected by these irregularities. 
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The Court also charged the Jury, that the will of plaintiff’s 
testator, being attested by only two witnesses, does not dispose 
of the land, and that the plaintiff, as administrator with the will 
annexed, has no right to recover in this action. 

The Court farther charged the Jury, that if they believed from 
the evidence, that the defendant had been in the peaceful and 
notorious adverse possession of the land, claiming to be owner 
for seven years next preceding the commencement of this action, 
(the heirs of Samuel Harper not having been minors, or his widow 
a married woman during the time,) the plaintiffs right to reco- 
yer was barred by the Statute of Limitations, and they should 
find for the defendant. 

To which charges of the Court, counsel for plaintiff excepted, 


and has assigned error. 
G. R. Honrer, for plaintiff in error. 
Por & Nisset and Hatxt & Hatt, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] If the plaintiff is not the administrator upon the estate 
undisposed of by the will of the testator, he cannot maintain 
thisaction. Our judgment is, that he is not. As, then, the suit 
must of necessity go out of Court, we think it unnecessary to 
discuss any question made but that one. It appears that Sam- 
uel Harper died, leaving a will, without appointing any executor, 
and that the will was attested by two witnesses only. It was 
proven in 1828. In 1847, application was made to the Court 
of Ordinary, by the plaintiff, for letters of administration, with 
the will annexed, and were granted. The order recites the fact, 
that there was no executor named in the will, that no adminis- 
tration had been taken out on the estate of the testator, and that 
the plaintiff had applied for letters of administration, with the 
will annexed, and proceeds to appoint him administrator upon 
the estate of the testator. There being but two witnesses to the 
will, there was no bequest of the real estate. The plaintiff 
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brought ejectment for lands which he claims to belong to the es- 
tate of the decedent, and insists upon his right to sue by virtue 
of the grant of letters to him as above stated. It is held by the 
plaintiff in error, that being appointed by the Ordinary, adminis- 
trator, with the will annexed, he is thereby administrator upon 
the undevised real estate of the testator; whereas the defend- 
ant holds, that this appointment only authorized him to execute 
the will of the testator as to the personalty, and that a distinct 
grant of administration upon the realty could alone authorize him 
to administer upon that. As before stated, our judgment is with 
the defendant in error. 

It is scarcely questionable, that letters of administration, gen- 
erally, and with the will annexed, may be granted to the same 
person, since, by our Statute, he who is entitled to the adminis- 
tration in the one case, is entitled in the other, to wit: the next 
of kin. Prince, 227. 

This could not be done, however, upon application for letters 
with the will annexed alone. Notice for letters general upon 
the undevised portion of the estate, ought to be given, as in any 
other case of intestacy. Two points, then, seem to be made in 
this case. First, did the Court of Ordinary intend to grant let- 
ters to the plaintiff, upon the estate of the deceased, undevised, 
to wit: the land? Second, if there is no evidence of such in- 
tention, is it legally true, that where letters are granted with the 
will annexed, the grantee is thereby also clothed with the pow- 
ers of a general administrator? It is not apparent, from the re- 
cord of the action of the Ordinary, that they intended to do more 
than to appoint the plaintiff administrator with the will. It will 
not answer to infer a general grant. An administrator who is 
limited by the legal character of his trust, cannot be clothed 
with general powers, by implication. ‘To make him a general, 
as well as a special representative of the estate, he must be 
clearly and expressly appointed to both trusts. They are, as we 
shall see, altogether different. The inference as to the mind of 
the Ordinary is, that when they appointed him to administer the 
estate according to the will, they did not intend to appoint him 
to administer other portions of the estate according to the gene- 
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ral law regulating the settlement and distribution of intestate’s 
estates. No inference as to such intention can be drawn from 
the character of the limited administration, but the contrary, for 
where an agency of any kind is special, that fact excludes the 
idea of its being at the same tyne general. ‘The order recites 
the application to have been for letters, with the will annexed ; 
that there was no objection made, and that the will exhibited no 
appointment of an executor; that no letters testamentary or of 
administration had been granted on the estate of the testator, 
and that the plaintiff had taken the oath, and given the bond 
required of him. Then follows the judgment of the Court, in 
these words—“ On motion, ordered by the Court, that letters of 
administration on the estate of the said Samuel Harper, Sen. de- 
ceased, do issue to the said James M. Harper, and that this or- 
der be entered upon the minutes of the Court.” The argument 
in favor of an intention to grant general letters, is drawn from 
the generality of the words used in the judgment, to wit: “ Jet- 
ters of administration on the estate of the said Samuel Harper, 
Sen. deceased.” It is said that these words convey a general 
grant. So they do, standing alone; but they cannot stand alone. 
They are to be construed in the light of the recitals—they are 
to be limited in their meaning by the facts and circumstances of 
the case. They refer to the fact, that the letters which they 
award, were asked for with the will annexed—to the fact that 
there was a will, and that it was imperfect, no executor being 
appointed. The whole case, as it stood before the Court of Or- 
dinary, is to be regarded in construing the order. Thus regard- 
ed, it is palpably plain that the intention was to grant letters with 
the will annexed, and no more. It is unreasonable to suppose 
that the Court volunteered to give him anything more than what 
he asked. I hold, that in no case can the Court of Ordinary 
grant letters upon an intestate’s estate, until all parties in inter- 
est are warned by notice. Here, there is no notice of an appli- 
cation for general letters. The notice (if any was given) for 
special or limited letters, cannot, at the same time, be a notice 
for general and unlimited letters. There is good reason for the 
notice. The persons interested in the undevised estate, are not 
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necessarily the same with those interested under the will. In 
the one case the property goes to them by law, in the other it 
may go to strangers by the will. Whilst, then, they are inter- 
ested in the granting of letters in the one case, they may be ut- 
terly indifferent in the other. If notice be a legal requirement, 
we are not to presume an intention to grant general letters with- 
out it. We are to presume, in favor of a Court having jurisdic- 
tion, that it intended to act according to law. The record then 
shuts the door upon the position, that this plaintiff is the admin- 
istrator upon the undevised real estate which he has instituted 
suit to recover, as the property of Samuel Harper, Sen. de- 
ceased. 

The second point, to wit: that by law the appointment of an 
administrator, with the will annexed, clothes him also with the 
powers of a general administrator, is plainly against the plaintiff. 
In England and here, by Statute, administration with the will 
annexed, is a limited administration. It is limited by the will. 
That is the law of the trust. The argument for the plaintiff is, 
that when an administrator is appointed, he is the representative 
of the estate, by virtue of his being the administrator, and that he 
is not the less the representative of the whole estate, because he 
must administer a part of it according to the will, and a part ac- 
cording to the general law of distribution. This is simply beg- 
ging the question. It really amounts to an assumption that 
there is no such thing as a limited administration, which we very 
well know is an error. Both the general and limited adminis- 
tration, that is, with and without the will, are trusts created by 
law. The latter by the general law, and the former by the 
Act of 1792. Prince, 227. They are distinct—the powers of 
the trustee are different—the law of their action is different, and 
their fidelity is secured by different oaths, and their responsibility 
by a different bond. There are two, and only two contingen- 
cies upon which an administrator, with the will annexed, can be 
appointed. One, where the testator, leaving a will, fails to ap- 
point an executor or administrator, (this case)—the other, where 
the executors refuse to qualify. Prince, 227. This is also the 
Common Law. Our Statute authorizes the appointment, if the 
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executor refuses to qualify—the Common Law, when the appoint- 
ment of executors fails for any cause. This is the only, if it 
be any difference. 1 Williams’ Exr. 309, et seq. 1b. 145, 146, 
and notes. 

The object of the law is, where one dies leaving an imperfect 
will, to secure the enforcement of that will; and the adminis- 
tration, with the will annexed, comes in in lieu of an executor, 
with his powers, and his obligations, and his limitations. The 
rule of the executor’s action is the will—so of the administrator 
with the will annexed. His office differs little from that of an 
executor. 1 Williams’ Exrs. 309, 310. 2 Black. Com. 505. 
Can an executor administer upon any estate not bequeathed in 
the will? In Massachusetts he can by Statute; and even under 
that Statute, it became a doubt whether it was not necessary for 
him to take out special letters to administer the estate undevised. 
6 Mass. 151,152. At Common Law he could not, and his pow- 
ers in this regard are not enlarged by any Statute in Georgia. 
If he cannot, the administrator with the will annexed cannot, 
for his powers are those of the executor. In the case before 
me, the will is good as to the personalty, but void as to the re- 
alty. As to the realty, Samuel Harper died intestate. As to 
that, there is no will. How could an executor touch that real 
estate, deriving his powers from the will; and how can an ad- 
ministrator, deriving his powers from the will, touch it any more 
than the executor? As to the realty, our judgment is, that ad- 
ministration can be taken out only in the regular way—that is, 
as in any other case of intestacy. Our Legislature intended no 
such thing as that the administrator with the will annexed, should 
have general powers. This is manifest in the oath which they 
have prescribed—that is, an oath well and truly to execute the will. 
Prince, 227. If the administrator, with the will annexed, is also 
the general administrator, then is he so without any oath in this 
latter character, because the oath to execute the will is all the 
oath which the law requires of him. So his bond is to adminis- 
ter the goods and chattels of the testator, according to law, and 
pay and deliver‘all the legacies contained and specified in the 
will. As general administrator, he would give no bond, for the 
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bond as administrator, with the will annexed, is all the bond the 
law requires of him. ‘The obligations of his bond cannot ex- 
ceed the duties which the law devolves upon him. 

Let the judgment be affirmed. 





No. 82.—Mattuew J. Cox, executor, &c. plaintiff in error, vs. 
Etwau Barttey, defendant in error. 


[1.] Where one of four joint and several promisors, promised to pay the 
debt before the Statute of Limitations had operated as a bar, it takes the case 
out of the Statute as to the others. 


Assumpsit, in Henry Superior Court. Tried before Judge 
Stark, October Term, 1850. 


The plaintiff in error instituted an action of assumpsit against 
the defendant in error, upon a promissory note, of which the 
following is a copy : 


“‘ Twelve months after date, I promise to pay Edward Cox, 
or order, twenty-seven hundred dollars, for value received. 24th 
November, 1837. MORTON BLEDSOE, 

JOSEPH P. MANLY, 
ELIJAH BAILEY, 
WILLIAM LANDRUM.” 


The defendant pleaded the Statute of Limitations. 

On the trial, the plaintiff read the note in evidence, and then 
submitted to the Jury the testimony of Joseph H. Lumpkin and 
Joseph T. Lumpkin, taken by deposition, who proved the pay- 
ment of $2,000 on said note, on the 6th day of July, 1843, and 
$300, on the 19th day of April, 1845. 
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Counsel for defendant then moved the Court for a non-suit, 
which motion was sustained, and a non-suit awarded upon the 
ground, “ That payment by one joint obligor, even before the 
Statute of Limitations had run, did not prevent the Statute from 
running in favor of his co-obligor. 

To which decision of the Court counsel for plaintiff ex- 
cepted. 


GLENN, for plaintiff in error. 


McCune, for defendant. 
By the Court.—Wanrner, J. delivering the opinion. 


[1.] The only question made by the record in this case is, 
' whether part payment of a promissory note made by one of 
four joint and several makers, or promisors, before the Statute 
of Limitations had barred the debt, will operate, so as to prevent 
the bar of the Statute as to the others. We have already held, 
that part payment of a debt, is a sufficient acknowledgement 
that the whole debt is still due, so as to authorize the presump- 
tion of a promise to pay the remainder ; but that is not the ques- 
tion now presented for our consideration. The question here is, 
whether part payment of a note by one of two or more joint and 
several obligors, or promisors, is a sufficient acknowledgement 
that the whole debt is still due, so as to authorize the presump- 
tion ofa promise to pay the remainder, by the other obligors or 
promisors. It may be stated as a general legal proposition, 
that the act of one copartner, in respect to the copartnership bu- 
siness, will be binding on the other copartners, for the reason, that 
there exists a community of interest between them, in relation to 
that particular business. In all such cases, one partner is con- 
sidered as the agent of the other partners. A partnership may 
be limited to one particular subject—per Lord Mansfield, Wil- 
let vs. Chambers, Cowpers’ Rep. 816. If two persons should 
draw a bill of exchange, they are considered as partners in re- 
spect to the bill so drawn, though in every other respect they re- 
main distinct, and would not be permitted to deny that fact, : 
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when the holder of the bill seeks to enforce its payment. Car- 
ric vs. Vickery, Douglass’ Rep. 653, note. Is not the principle the 
same, when two or more jointly and severally engage to pay a 
specific sum of money, notwithstanding some of the parties may 
be sureties? Is there not a community of interest between the 
parties so contracting, quoad that particular contract? There 
is undoubtedly a privity of interest between the parties, although 
some of them may be sureties, as it is said the defendant is, in 
this case. In Exall vs. Partridge, Lord Kenyon, said: ‘ Where 
one person is surety for another, and compellable to pay,the whole 
debt, and he is called upon to pay, it is money paid to the use 
of the principal debtor, and may be recovered in an action 
against him for money paid, even though the surety did not pay 
the debt by the desire of the principal.” 8 Term Rep. 310. 
So'in the case cited from Rolls’ Abridgement, in Child vs. Morley, 
(8 Term Rep. 614,) where a party met to dine at a tavern, and 
after dinner, all but one of them went away without paying their 
quota of the reckoning, and that one paid for all the rest; and it 
was held, that he might recover from the others their aliquot 
proportions. Upon what principle was the one who paid the 
whole bill, entitled 1o recover from the others? Doubtless upon 
the principle, that the parties had associated themselves together, 
for the purpose of that particular transaction, and were jointly 
and severally liable to pay for the dinner, of which they all par- 
took, asa special association of individuals, who were sureties for 
each other; there was a privity of interest betwen them in respect 
to that special undertaking, and the payment made by one, of the 
whole bill, was made for the benefit of all the others. Here the 
defendant, with three others, ‘jointly and severally promised to 
pay the sum of money specified in the note. In respect to this 
contract, they were joinily interested, and the holder of the note 
had the right to consider them as joint and several contractors, 
so far as its payment is concerned, as if they had been partners. 
There being a community of interest between them, in respect to 
this particular contract, the promise of one to pay it before the 
Statute bar had attached, must be considered as the promise of 
all ; upon the principle, that each joint contractor, with respect 
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to the joint contract, is to be considered as the agent of the others. 
‘The payment made by one, from which the promise is to be in- 
ferred, accrued to the benefit of all the other joint contractors. 
Can the other joint promisors derive a benefit from the payment 
made by one, and repudiate the act, when the legal consequen- 
ces which result from such payment operate against them? 
Upon what legal principle can the defendant receive the benefit 
of the payment made by one of his joint promisors, and not be 
bound by all the legal consequences which result from that pay- 
ment? The defendant in effect says, that his copromisor was 
his agent to make the payment on the note, and extinguish his 
liability to that extent ; but when that act of his agent in mak- 
ing the payment, is sought to be made to operate against him 
by preventing the bar of the Statute of Limitations, then it is, he 
repudiates his agency. 

The defendant in error cited on the argument, Bell vs. Morrison, 
1 Peters. Levy vs. Cadet 17, Sergeant § Rawle. Bank of Exe- 
ter vs. Sullivan, et al. 6 New Hampshire Rep. In Bell vs. Morri- 
son and Levy vs. Cadet, the promise was made after the dissolu- 
tion, of the copartnership. The Bank of Exeter vs. Sullivan, cov- 
ers the point made by the plaintiff in error. In that case, as 
here, the promise was made before the Statute had operated as a 
bar, butthe great weight of authority, both in England and in 
the United States, is in opposition to the judgment of the Court 
in the Bank of Exeter vs. Sullivan. In Whitecomb vs. Whiting, 
(2 Douglass, 652) Lord Mansfield held, that the payment by one, 
is payment forall; the one acting virtually as agent for the rest. 
In Parham vs. Raynal (2 Bingham, 306,) Ch. Justice Best, 
elaborately considered the question, and sustained the judgment 
in Whitecomb vs. Whiting, holding that case to rest on the 
same principle, as decisions with respect to admissions by one of 
several persons jointly concerned, in other instances ; that an 
anomaly would be created by departing from it; that it had been 
confirmed in many cases, and not shaken by any authority. See 
also Wyatt & Hodson, 8 Bingham, 309. Pease vs. Hirst, 10. Barn. 
& Cress. 122. Burleigh vs. Stott, 3 Barn. & Cress. 36. Smith 
vs. Ludlow, 6 John. Rep. 267. Johnson vs. Beardslie, 15 John. 
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Rep. 3. Beitz vs. Fuller, 1 McCord’s Rep. 541. Whitevs. Hale, 
3 Pick. Rep.291. Sigourney vs. Drury, 14 Pick. Rep. 387. 
Dinsmore vs. Dinsmore, 8 Ship. Rep. 433. Shelton vs. Cocke, 3 
Munf. Rep.191. Walton vs. Robinson, 5 Iredell’s N. C. Rep. 
341. Brewster vs. Hardeman, Dudley's Rep. 150. The prom- 
ise having been made by one of the joint and several promisors, 
before the Statute had operated as a bar, we are of the opinion, 
both upon principle and authority, that it took the case out of 
the Statute as to the other joint and several promisors; there- 
fore, let the judgment of the Court below be reversed. 








No. 83.—Puiwie Frrzceratp, plaintiff in error, vs. SanprorD 
Apams and Benner Youncstoon, defendants. 


[1.] The rule requiring the production of the best evidence of which the 
nature of the case is susceptible, is essential to the true adutinistration of 
justice. 

[2.] Thecases which most frequently call for the application of this rule, are 
those which relate to the substitution of oral for written evidence. 

[3.] In all cases where the law requires that the evidence of the transaction 
should be in writing, no other proof can be substituted, as long as the wri- 
ting exists, and is in the power of the party. 

[4.] The jurisdiction given to Justices’ Courts, is to hear and determine suits 
by summons or warrant; andacopy of the process is to be served by the 
Constable persenally on the defendaut, or left at his usual and notorious 
place of abode. 

[5.] It is the duty of the Constable to make an entry of service om the sum- 
mons or warrant, in writing, and sign such return. 

[6.] These original documents will be presumed to be preserved and of file 
in the proper repository for the official papers of the Militia District, until the 
contrary appears, and no secondary evidence can be allowed, until diligent 
search has been made for this primary proof. 


Certiorari, in Fayette Superior Court. Decided by Judge 
Hit, September Term, 1850. 
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Philip Fitzgerald obtained nine judgments against the defend- 
ants in error, in a Justice’s Court in Fayette County, at the April 
Term, 1842. On the 13th of the same month, fi. fas. were is- 
sued thereon, which were, in March, 1849, levied on the property 
of Adams, who filed his affidavits of illegality to said i. fas. on 
the grounds— 

1st. Because he never was summoned to appear and defend 
said suits, nor had any notice that the same were pending. 

2d. Because no original summons were ever issued, nor co- 
pies served on him, nor service acknowledged, nor judgment 
confessed, neither by himself, nor any other person authorized to 
do so for him. 

At the August Term, 1849, of the Justice’s Court, a trial was 
had upon the said affidavits of illegality, when the defendant 
proposed to prove by Archibald McEachern, that he (witness) 
was the only Constable acting in the district the year in which 
the judgments were obtained, and that he did not serve the de- 
fendants with any summons in the cases. 

To which the plaintiff objected, on the ground that the evi- 
dence sought to be submitted was secondary in its character and 
was inadmissible, until it was shown that the original summons, 
with the return of the Constable thereon, were lost or were ne- 
ver issued, and, also, because parol evidence was inadmissible 
to set aside a judgment, and if there was any irregularity, ad- 
vantage should have been taken of the same at an earlier day. 
Which objections were overruled by the Court, and the evidence 
allowed to go to the Jury. The Jury returned a verdict sus- 
taining the affidavits of illegality. 

From the decision of the Justices and the verdict of the Jury, 
a certiorari was taken to the Superior Court, upon the hearing of 
which, Judge Hill sustained the decision of the Justices and the 
Jury, and dismissed the certiorari, and counsel for plaintiff ex- 


cepted. 





TipwE.. and Futter, for plaintiff in error. 


Conner and Stone, for defendants. 
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By the Court—Lumpxt, J. delivering the opinion. 


At the April Term, 1842, of the Justice’s Court in and for the 
549th Militia District of this State, Philip Fitzgerald recovered 
nine judgments against Bennet Youngblood ‘and Sandford Ad- 
ams. On the 30th day of the same month, executions were is- 
sued upon these judgments by John Lunmas, a Magistrate of 
the District. On the 31st day of March, 1849, these fi. fas. 
were levied, by the Constable, on the property of Adams, one of 
the defendants, who made oath, that the same were proceeding 
illegally against him, upon the ground that he was never sum- 
moned to appear and defend said suits, nor had he any notice 
of the pendency thereof; that no warrants were ever issued or 
copies served in the cases, or service acknowledged, or judg- 
ments confessed, either by himself or any other person duly au- 
thorized by him for this purpose. 

On the trial of the illegality, Archibald McEachern was intro- 
duced, who testified that he was Constable of the 549th District 
in 1842, and that he had no recollection of serving Adams 
with copies of the summonses in these cases ; that there were fre- 
quently two Constables acting in the district at the same time, 
but his impression was, that there was but one in 1842. 

To this testimony the plaintiff objected, as secondary and in- 
ferior—no search having been made for the original papers in the 
cases; but the objection was overruled, and a verdict rendered 
for defendant. ‘ 

A certiorari was applied for and obtained, but dismissed upon 
the hearing, and the decision of the Justice’s Court, setting aside 
the fi. fas. sustained. Was the parol proof admissible on the 
original trial ? 

[1.] The law requires the production of the best evidence of 
which the case, in its nature, is susceptible, for the obvious rea- 
son, that if this is withheld, it is fair to presume that the party 
had some sinister motive for not producing it, and that if offered, 
his design would be frustrated. The rule, say the text books, 
thus becomes essential to the true administration of justice. 

vot 1x 60 
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[2.] The cases which most frequently call for the application 
of this rule, are those which relate to the substitution of oral for 
written evidence; and these Mr. Greenleaf arranges into three 
classes—including in the first, those instruments which the law 
requires should be in writing, such as records, public docu- 
ments, &c. 

[3.] In all such cases, the law having required that the evi- 
dence of the transaction should be in writing, no other proof 
can be substituted for that, as long as the writing exists, and is 
in the power of the party. 

Thus, where oaths are required to be taken in open Court, 
whete a record of the oath is made, or before a particular offi- 
cer whose duty it is to certify it, or where an appointment to an 
additional office is required to be made and certified on the back 
of the party’s former commission, the written evidence must be 
produced. Treatise on Evidence, vol. 1, §§82, 85, 86. 

[4.] By an amendatory Act to the Judiciary, passed in 1811, 
(Prince, 501,) Justices of the Peace are empowered to hear and 
determine all suits, on any liquidated demand or account not ex- 
ceeding thirty dollars, by swmmons or warrant, a copy of which it 
is made the duty of the Constable to serve personally on the de- 
fendant, or leave at his usual and notorious place of abode. 

[5.] And the Statute expressly declares, that “It shall be the 
duty of the Constable serving the summons or warrant, fo make 
an entry of service thereon, in writing, and sign such return. 
Prince, 502. 

[6.] Here, then, is an Act, to wit: the service of these sum- 
monses or warrants, which the law requires to be in writing ; and 
the rule, therefore, is imperative, that no secondary proof can be 
substituted until it is ascertained by the proper search, that these 
original documents do not exist, or are not in the power of the 
party. Until the contrary is shown, we are bound to presume 
that these documents have been pyeserved, and are of file in the 
proper repository for the official papers of this Militia District ; 
and until a suitable effort is made to elicit the truth from these 
primary and original sources of information, it would be danger- 
ous, in the extreme, to permit the solemn judgments of a Court 
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of competent jurisdiction to be set aside by the vague and un- 
certain recollection of the Constable. 

We are all of the opinion, that the judgment must be revers- 
ed, and the certiorari sustained. } 





No. 84.—The Justices or THE Inrerior Court or Pixe Coun- 
TY, plaintiffs in error, vs. Tue Grirrin & West Point PLanx 
Roap Co. defendants. 


[1.] Grants from the Legislature to a company, in derogation of common right, 
are to be strictly construed. 

[2.] A Plankroad Company under authority from the Legislature, to con- 
struct a Plankroad betweentwo designated points, have no right to ap- 
propriate to that purpose, the whole of a public highway, without express 
authority in their charter. , 

[3.] Where the charter authorizes the company to locate their road upon 
any part ofa highway, where it becomes necessary todo so: Held, that 
in such a grant, the Legislature did not intend that they should be author- 
ized to appropriate the whole course of any highway. 

[4.] Such a grant, whilst it is to de strictly construed, is to be interpreted so 
as to secure to the company beneficial results. The necessity contempla- 
ted by the Legislature, is not such a necessity of using a highway, as with- 
out such use would defeat the enterprise, but a reasonable necessity. As, 
for example : to avoid constructing a costly bridge over an almost impassa- 
ble swamp, or an inconvenient, wide departure from the proper direction 
of the plankroad. 

[5.] Thecompany are to judge of the necessity in the first instance, subject 
to be finally controlled by the action of the Courts; and whether the necessity 
exists or not, is a question of fact to be determined on the production of 
evidence. 

[6.] In cases where such necessity exists, the company are bound by their 
charter to pay the damages resulting from the appropriation of the highway, 
to be ascertained in the manner pointed out in the charter, and any de- 
parture from the directions therein contained, or fraudulent or collusive 
acts on the part of the company in relation to the assessment, will vitiate 
the whole proceeding, and subject them to injunction. 
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[7.] Held, that under the charter of the Griffin & West Point Plankroad 
Company, and under the general law, the Inferior Court of Pike County, 
may rightfully institute suit in Equity, to restrain them from a violation of 
their charter. 


In Equity. Application to Judge Starx for an injunction. 


_ The Justices of the Inferior Court of Pike County, for the use 
of the people thereof, applied to Judge Stark for an injunction 
against the Griffin & West Point Plankroad Company. 

The bill alleges that the company had proceeded to seize and 
appropriate to their use, the public road, leading from the City of 
Griffin, to the Flat Shoals on Flint river, passing through three 
militia districts in the said County ot Pike; that by fraud and 
combination with the Commissioners of Roads in the said districts, 
the said Company had procured the appointment of Commission- 
ers, as provided by the terms of their charter, who had assessed, 
in one of the districts, no damages or compensation, and in the 
others, merely nominal compensation for the use of a public 
road as the site to be occupied by the plankroad; that the Com- 
missioners of roads in two of the districts had, in accordance 
with the award of the arbitrators, proceeded to execute a fee 
simple title to the public road, sixty feet wide to the said Com- 
pany. The bill charges that, there was no necessity for the said 
Company to appropriate and occupy the said public road with 
their plankroad ; and that by so doing, they have violated the pro- 
visions of their charter, which the bill alleges, confers no such 
right. 

The bill charges, in order to show that no such necessity 
exists, that Mr. Heely, the contractor, had proposed to the 
said company to build the road for $300 less per mile, if they 
would allow it to be laid down in a site different from that of the 
public road. 

_ The bill charges, that the acts and doings of the said compa- 
ny in appropriating the public road, &c. &c. tends to the injury 
of complainants, as guardians of the interests of the people of 
Pike County, inasmuch as if said company shall be allowed so 
to do, they will be compelled, in obedience to the wishes of 
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a large majority of the people of the County, to open a new road, 
along and near the site of the Flat Shoals road, thus occupied by 
by the plankroad, and that such public road will cost the Coun- 
ty of Pike not less than six thousand dollars. 

The bill prays that the company may be temporarily enjoined 
from proceeding with the construction of said plankroad, on the 
site of the public road, until they give adequate security to com- 
plainants, to pay such damages as may be assessed against 
them; that they may be enjoined until their night to appropri- 
ate the public road, is judicially decided. The bill also prays a 
perpetual injunction against the said company taking and using the 
Flat Shoals road; that the deeds executed to the said compa- 
ny by the Commissioners of Roads for the militia districts 
through which said road passes, may be delivered up and can- 
celled; that the said company may be decreed to pay com- 
plainants such damages as by them may have been sustained, 
as the guardians of the pecuniary interests of Pike County. 

Judge Stark refused to grant the injunction, whereupon so- 
licitors for complainants excepted. 


S. T. Bartey & W. W. Arnoxp, for plaintiffs in error. 
McConk, for defendant in error. 
By the Court.—Nisset, J. delivering the opinion. 


Our duty in this case is, first to determine whether, according 
to the case made in the bill, the Plankroad Company in locating 
and laying out their road, have acted within their charter? 
In doing so, we are to hold the facts stated in the bill to be true. 
It was charged in the bill, and I believe was admitted in the 
argument, that they had located their road on one of the public 
roads of the County of Pike, through the whole extent of that road 
from the City of Griffin to the County line. That public road, 
it is charged, was laid out and constructed under the law, by 
the County of Pike, and at the expense of that County. It isa 
highway, and was at the time of locating the plankroad upon it, 
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used by the people at large as such, and was of great public utility. 
Our first inquiry is this, have this company the right to appropri- 
ate the highway to the purposes of the plankroad at all? Our 
second inquiry, if they have, is, to what extent have they this 
right? The bill does not question the power of the Legislature 
to grant to this company the use of the highway for their road. 
We are not called upon, therefore, to consider this power in the 
Legislature ; if we were, I should not be prepared to deny it. It 
would seem, that the Inferior Court, acting under authority of 
law, has the power to discontinue, as well as to lay out and open 
public roads. ‘The Legislature may do the same thing acting 
directly. The discontinuance of a public road, is the exercise of 
the same power which is exerted in granting its appropriation to 
another. The Legislature may revoke the easement, since it 
is one which appertains to the public at large, and in which no 
individual or corporation has a vested right. The whole people 
are represented in the Legislature, and the act of the Legisla- 
ture is, therefore, the act ofthe public, to whom the easement 
appertains. It is the legitimate exercise of the sovereign power 
See 1l Vern. R.198. 4 Humph. R.315. 2 Mass. 143. 10 
Johns. R. 389. 1 Caines’ R. 177. Ifthe Legislature may grant 
the whole of an existing highway to a company upon which to 
build a plank road, it may grant a part, or it may authorize its 
obstruction at certain points on it. Whether the Legislature can 
grant away a public highway, without providing for compensation 
to the County at whose expense it was opened, is also a ques- 
tion not made in this record ; for the charter to this company re- 
quires them to make compensation for so much of the public 
road, as it may be found necessary for them to use. 

The charter authorizes the company to construct their road on 
the public roads. Ofthis we have no doubt. The act authorizes 
the building ofa plankroad from Griffin to West Point, and pro- 
vides for the right of way over the lands of individuals, and the 
means of assessing the damages, in case of disagreement between 
the proprietors and the company. In the 6th section it is declar- 
ed, “That whenever it shall become necessary for said Plank- 
road Company to use any part of a highway for the construction 
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of said plankroad, the Commissioners of Roads of the militia dis- 
trict in which such highway is situated, or a majority of them, 
may agree with said company for taking and using such highway 
for the purposes aforesaid.” It then proceeds to direct how the 
damages shall be assessed in case of disagreement between the 
company and the Commissioners of Roads, and to whom they 
shall be paid, and how appropriated. Here is an express recog- 
nition of the right of the company to use the highway. The 6th 
section, indeed, conveys to the company a grant of the easement. 
But to what extent? How much of the highway may they use ? 
Clearly, not the whole. It was manifestly not the intention of 
the Legislature, to discontinue any public road, by substituting a 
plankroad. ‘They did not intend to authorize the company to ob- 
struct any road throughout its entire course, and deprive the 
public ofits use. 

[1.] No right can be given to a corporation by implication. 
A grant to an individual, or company, which is in derogation of 
common right, is to be strictly construed. Even where there is 
ambiguity ma charter as to the extent of the powers conferred, 
the doubt shall operate in favor of the public and against the 
grantee. See ante the case of R. McLeod et al. Trustees, &c. vs. 
Henry K. Burroughs, defendant. 

[2.] Here there is no ambiguity about the question, whether 
they intended the company to appropriate and destroy a public 
road. They, beyond all shadow of doubt, did not so intend. 
If, as to the construction of grants ordinarily, which are in de- 
rogation of common right, nothing passes by implication—if 
companies in the use of special privileges, are held stringently 
within their charters, with accumulated strength of reason, these 
rules apply in this case. ‘The easement in the highway, apper- 
tains to the public at large—in it the people of Pike havea 
special interest—an interest which amounts to an equitable pro- 
perty, springing from the price which they paid for its construc- 
tion. ‘They and the public at large enjoy the easement under a 
legislative grant. The revocation of this grant cannot be pre- 
sumed. Nothing short of a clear and unqualified expression of 
the legislative will, can authorize a Court to recognize such a 
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grant. When I speak of the powers of this incorporation be- 
ingin derogation of common right, I do not mean to say that 
to build a plankroad and charge toll thereon, is a common right. 
I know that it is not, and that it exists only by authority from the 
Legislature. 

But I do mean to say, that a grant of the right to appropri- 
ate to the purposes of a plankroad, an existing public highway, 
is a restraint upon common right—a limitation of a privilege which 
by existing law, belongs to all the people in common, to wit: 
the privilege of passing upon the highways of the State in pur- 
suit of business or of pleasure, free of charge. That clause of 
this charter which relates to highways is to be strictly construed. 
By the limitation of the use of the highway to cases of necessity, 
all idea of a grant of the right of using the whole highway is ex- 
cluded. The Legislature say, that whenever it shall become 
necessary for the plankroad to use any part of a public highway, 
&c. They speak ofa necessity to use not the whole, but any part. 
As a part is less than the whole, where the grant is limited to a 
part, it can not extend mathematically, or legally, to the whole. 

[3.] It is manifest, farther, that the Legislature did not intend 
that this company should obstruct the highway, except in cases 
of necessity, much less occupy the whole of it; in this, that the 
Act does not permit it to cross any highway, but upon condition 
that it does not obstruct it. It grants the power, “ if need be, 
to conduct the plankroad across any public road or highway, and 
across any stream or watercourse that may be across the route : 
Provided, said company shall so construct their plankroad across 
all public roads, as not to obstruct or injure the same.” Acts 
of 184950, page 228. Were there, in fact, a necessity, such 
as I shall hereafter define, to build this plankroad upon the 
whole course of a highway, I should unhesitatingly hold, that the 
company could not use it to that extent. Because it is obvious- 
ly not the intention of the Legislature, drawn from the charter, 
to authorize the suppression or discontinuance of a highway. 
Itis our judgment, therefore, that the injunction ought to have 
been granted, upon the ground that the company have exceeded 
their power under their charter, inlaying out their road upon one 
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of the public highways of the County of Pike, throughout its en- 
tire course. Whether the fact be true, as charged in the bill, 
that they have so laid out their road, is a question to be determin- 
ed at the hearing. 

[4.] The bill, however, goes farther still, and avers that there 
is no necessity for occupying any part of the highway, and that 
on that account the company have exceeded their powers. This 
allegation makes it necessary to settle, with as much precision 
as we can, the kind of necessity contemplated by the Legisla- 
ture. The grant is, that when it shall become necessary, the com- 
pany shall use the highway. When does it become necessary, 
in the sense of the word, as used in this charter? The word in 
its usual acceptation, in its familiar and commonly received sig- 
nification and import, is as little doubtful as most words. Yet, 
in its use, it has more than one meaning—there are, in its com- 
mon use, at least shades of variation in its meaning. Perhaps 
I would be justified in saying, that the word is used amongst 
men, to express degrees of indispensableness, as well as that 
which is absolutely indispensable. 

Now, we are to give a reasonable interpretation to the words 
of this clause, having reference to the subject matter, and also to 
other provisions. The subject matter is the grant of the road 
privilege to the company. It is declared in the charter, that they 
shall have the right to construct the road between two given 
points, to wit: Griffin and West Point, considerably remote from 
each other. The inference is, that they are empowered to run 
this road, in the direction of the terminus from the starting point, 
in the route found by survey the most convenient and best adap- 
ted to the work. Ifin pursuing this route, it becomes necessary 
to use any part of a public highway, they are authorized to use 
it. Used as the word necessary is, in reference to the objects of 
the law, and in connection with its other provisions, such inter- 
pretation is to be given to it, as will make the grant which it 
conveys available to the company. It is not to be-so strictly 
construed as to defeat beneficial results to them. We-consider 
that the necessity contemplated by the Legislature, is not an ab- 
solute, insurmountable necessity. For example: they did not 
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mean that the company should use the highway only in case 
there was no practicable passage but upon the highway, at any 
one or more points, for a plankroad, between Griffin and West 
Point. They did not mean to confine their use of the highway, 
to cases where, ifthey did not use it, the enterprise must of neces- 
sity fail. If between Griffin and West Point, there lay a moun- 
tain barrier, practicable for a road at a single passage, and that 
occupied by a highway, the use of that passage would be a ne- 
cessity, without which, the whole enterprise must needs fail. 
We do not believe that the Legislature meant that extreme ne- 
cessity. We conclude that it means, what I canno otherwise 
designate, than by calling it a reasonable necessity. Thus if in 
the route of their road laid out in the direction of its terminus, 
it becomes necessary to appropriate a part of the highway, in or- 
der to avoid bridging at great expense, an almost impassable 
swamp, or embanking a deep and wide ravine, or in order to 
prevent a wide and inconvenient departure from the proper di- 
rection of the road, and in all other cases falling within the reason 
and spirit of theseillustrations ; the Legislature, no doubt, intend- 
ed that they should use it. It designed to give to the company 
such reasonable accommodation in this regard, as would facili- 
tate their enterprise, and which at the same time, would 
not to any great extent, obstruct the highway. And when ob- 
structed, the compensation which they were required to make, 
was intended to enable the County, without expense, to open a 
new highway to the extent of the obstruction, and keep up the 
facility of communication upon it. 

[5.] Ofthis necessity, the company must be the judge in the 
first instance, subject, however, to the final judgment of the 
Courts of Justice. They must proceed to use such parts of the 
highway, as under the views we have presented of necessity, 
they may think within the legislative grant, but at the peril of 
being arrested and finally controlled by the action of the Court. 
Whether any appropriation ofit, is or is not necessary, is a ques- 
tion of fact, to be determined upon proofs, according to the cir- 
cumstances of each case. The bill denying any necessity what- 
ever, to use any part of the highway, and even insisting that the 
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plankroad could be laid out elsewhere, with equal convenience 
and less costs, we have no alternative but to allow the injunction 
for this reason also. 

[6.] The complainants farther charge, that in the assessment 
of damages, they have not complied with their charter. This 
charge applies, but not with equal force, to all the districts. It 
is farther charged in relation to some of the districts, that the 
Commissioners of Roads colluded with the company, and gave 
the right of way on the highway, without assessment, and that 
thus the County was deprived of the compensation which the 
charter gives them, and that, in relation to others, an appeal was 
prevented from the award of the commissioners, by fraudulent 
representations and practices on the part of the company—that 
notice of the time and place of making the assessment, was not 
given according to the charter—that the commissioners were not 
disinterested persons, and that in no case was the return of the 
assessment according to the charter, in this, that the benefits 
and damages were not stated. If these things be so, the charter 
has been violated, and the complainants are entitled to an in- 
junction, and to be heard on the facts. It is not necessary, in 
minute detail, to follow the allegations of this bill, as to each of 
these districts, separately. It suffices to say, that fraud is charg- 
ed upon the company, as to all of them, either in preventing an 
assessment, or in preventing an appeal. The charter contem- 
plates an assessment, only when the company and the Road 
Commissioners fail to agree upon the amount of the damages. 
It is, therefore, competent for them to agree, and if the conduct 
of the parties is fair, free from fraud and bona fide, the agreement 
is binding and without appeal. The charter requires that the 
commissioners shall be disinterested freeholders. If they are 
not, that fact will invalidate their action. It requires that they 
shall be sworn; they must be sworn. Five days’ notice to the 
Commissioners of Roads is required to be given of the time 
and place of making the award. This notice must be given. 
The charter requires that the Commissioners shall make a return 
of their award in writing, specifying therein respectively, the 
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amount of damages and benefit, which may result from the con- 
struction of the plankroad on the highway. 

This they must do. The Legislature did not intend that this 
assessment should be a matter of form, or that the benefits and 
damages should be imaginary values, to exist only in verbal 
reckoning. ‘They intended that they should be found in dollars 
and cents—should be respectively stated, and be maintained 
as a memorial, by being filed in the Clerk’s office of the Superior 

‘Court; and that the public and the company should thus have 

the means of knowing what was the action of their agents. 
This requirement was intended to hold the commissioners to a 
strict accountability for the execution of their trust, by requiring 
them to record in detail, their judgment—and making it open to 
the inspection of all men. From the award of the commission- 
ers an appeal lies in behalf of the company and of the Road Com- 
missioners. ‘This right of appeal may not be defeated, and must 
be held inviolate. In short, this company is bound, as well as 
all others, to pursue their charter. Neither we nor they can sit 
in judgment on the reasonableness or expediency of its require- 
ments. ‘They are bound to conform to the legislative will, and 
it is our duty to constrain them to a strict conformity. In thus 
plainly speaking, I am not to be understood as censuring the 
company. If the facts be true which the bill states, they would 
be fit subjects for judicial censure. Our judgmentis founded on 
the case made inthe bill. It may be true or not; we are to take 
it as true, for the purposes of this opinion. Nor are we to be un- 
derstood as being at all unfriendly to the enterprise of this com- 
pany. Ispeak what I know to be the opinion of each member 
of this Court, when I say that as citizens, we most cordially ap- 
prove it, and rejoice to see that this kind of improvement is like- 
ly to obtain to a great extent in our State. And farther, that the 
public spirited citizens who projected it are entitled to the thanks of 
the State, for being among the firstto move in a work which 
promises great good tothe republic. But weneed scarcely add, 
that it is our earnest endeavor to hold the scales of justice steady, 
and as Judges,'to know neither men nor corporations, Kings nor 
Kaisers. 
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In the 7th section it is provided that no difference or disagree- 
ment between the company and any landholder, shall operate by 
injunction or otherwise, to suspend the progress of the said work, 
but the same shall be continued without interruption, on ade- 
quate securety being given by said company to the landholders, 
to pay such damages as shall be assessed in manner aforesaid. 
This clause extends to the Commissioners of Roads as well as 
to landholders, by the operation of the 8th section. If, then, in 
any instance of disagreement between the company and the 
Commissioners of Roads about the damages, the company shall 
give the bond required, eo instanti and ipso facto, the injunction 
is dissolved. 

The complainants in this bill having stood by and permitted 
this company to construct a part of their road, without moving to 
enjoin them from so doing, the judgment of this Court award- 
ing the injunction, does not extend to so much of the plankroad 
as was in fact built before the application for an injunction was 
made to the Circuit Judge. 

[7.] The company having, as we hold, according to the al- 
legations in the bill, violated their charter, the next inquiry is, 
can the Inferior Court of the County of Pike, institute suit by in- 
junction to restrain them. And first, is it competent for them 
to sue by injunction, to restrain them from appropriating the 
whole of a public highway, for the purposes of the plankroad ? 

The Inferior Court have judicial functions. It is not neces- 
sary to inquire particularly what they are. They also have min- 
isterial functions. They are the agents ofthe County for many 
purposes. ‘They are authorized by law to lay out and open 
roads—to appoint commissioners of roads in the several districts 
of the County. They are the supervisors and managers of the 
property of the County—its Court-house and jail, and public 
bridges, for example. They impose the taxes authorized by law 
for County purposes—appoint the County Treasurer, who is 
amenable to them. Through him they keep all the funds of the 
County—appropriate and disburse them. These powers charac- 
terise them as agents ; and for the purposes of their agency, 
they are collectively a corporation with limited powers. The 
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right of such a corporation to sue, whether they are expressly 
clothed with that power or not, will not be questioned. It is in- 
cidental to their agency. 

The easement in a public road, is a property in equity, be- 
longing to the County at whose expense it 1s constructed. It is 
subject to use by the public at large—hence, as I before have 
said, it appertains to the public. Yet this is not inconsistent with 
the idea of an equitable interest or property inthe County. ‘The 
public use may be considered as a limitation upon that property. 
The interest which a County has in a public highway, spnngs 
equitably out of the fact, that that County, and not the whole 
public, have paid the costs of construction. The right to lay out 
and open the road, is derived from the Inferior Court, acting un- 
der the Legislature. The easement is a legislative grant. The 
people of the County make the grant available by the outlay 
which is necessary to open the road, and so long as the grant is 
unrevoked, the road, that is the easement, is an interest or pro- 
perty inthe County. The Inferior Court are the depositories of 
this property, as well as any other. It is their duty to protect it, 
as much so as to protect the Court-house, and if it is violated, 
they have the right, as the agents or trustees of the County, to 


_go into a Court of Equity for redress. Secondly, have the In- 


ferior Court the right to sue in Equity, by injunction, to con- 
strain the company to pursue their charter in the assessment of 
damages? The charter, as well as the general law, settles this 
point. By the general law, the damages would be payable to 
the County Treasurer, and be subject, in his hands, to the order 
of the Inferior Court. They are the County agents for the re- 
ceipt and disbursement of it. By law, no one else has the con- 
trol of thesfund when in hand, and no one else can enforce that 
provision of the charter which requires the company to pay it. 
As the fiscal agent of the County, in their character as a corpo- 
ration, they are authorized to constrain the assessment, and to 
enforce them to make it in pursuance of the charter. But the 
charter itself, in so many words, makes the Inferior Court the 
agent of the County, to receive and apply the damages, for it 
directs it to be paid to them, and to be expended in improving 
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the highways of the district for which they have been assessed. 
Such an agency implies the power to compel the assessment, 
to prevent the company from depriving the County by fraud, or 
by violations of the charter, of it. The right to sueis incidental 
to these powers. Pamphlet, 1849-50, p. 229. 

Let the judgment be reversed. 


8 
No. 85.—Tue Commissioners oF Roaps ror 580TH District, 
plaintiffs in error, vs. THe Grirrin & West Point PLanx- 
ROAD Co. defendants in error. 


(1.] An appeal must be entered by the appellant in person, ar by his attor- 
ney at law, or by an attorney in fact, duly authorized by warraut for that 


purpose. : 
{2.] Mayan attorney at law, who appears on the first trial, enter an appeal 
without special authority? and is it his duty so todo? Quere de hoc. 


[3.] Some general remarks upon the subject of plankroads. 


Motion to dismiss appeal. Heard and decided by Judge 
Stark, August Term, 1850, in Pike Superior Court. 


An appeal was taken to the Superior Court of Pike County, 
from an award made by commissioners appointed under the pro- 
vision of the charter of the “Griffin & West Point Plankroad 
Company,” in relation to said company taking and using the 
public road running from Griffin to the Flat Shoals, through said 
district, as a site for their plankroad. The appeal was entered 
by Hartford Green, Allen W. Pryor and W. W. Arnold, as at- 
torneys at law. 

At the hearing, August Term, 1850, of said Court, a motion 
was made to dismiss the appeal, upon the following, among 
other grounds: because the appeal was entered by certain per- 
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sons, styling themselves attorneys at law, and who had not been 
employed until after the cases had terminated by an agreement 
between the parties, and then only by the Inferior Court. 

The Court sustained the motion, and dismissed the appeal ; 
whereupon the counsel for plaintiff excepted. 


W. W. Arnotp, Greene, Prior and Battey, for plaintiffs in 
error. 


McCune, for defendant. 


By the Court.—Lumexin, J. delivering the opinion. 


The 8th section of the Act passed by the last Legislature, to 
construct a plankroad from Griffin, in Pike, to West Point, in 
Troup County, provides, “'That whenever it shall become neces- 
sary for said Plankroad Company to use any part of a public 
highway, for the construction of said plankroad, the Commission- 
ers of Roads of the Militia District in which such highway is situat- 
ed, or a majority of them, may agree with said company, upon 
the compensation and damages to be paid by said company, for 
taking and using such highway, for the purposes aforesaid. Such 
agreement shall be in writing, and shall be filed and recorded in 
the office of the Clerk of the Superior Court of the County 
through which the highway may pass; and in case such agree- 
ment cannot be made, the compensation and damages for taking 
such highway for such purposes, shall be ascertained in the same 
manner as the compensation and damages for taking the pro- 
perty of individuals.” See Pamphlet Laws, 1849, 1850, p. 229. 
That is, by three disinterested freeholders—one to be appointed 
by the Judge of the Superior Court, one by the Company, and 
one by the Commissioners of Roads for the District, (see 6th sec- 
tion of the Act, Ib. p.228,) with the right of appeal to either party 
to be tried by a Special Jury, at the next term thereafter of the 
Superior Court of the County. Jb. 

The Commissioners of Roads for the 580th Militia District 
and the Company, not being able to agree as to the amount of 
compensation to be paid for so much of the public road, as was 
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appropriated by the company for the construction of the plank- 
road through that district, an assessment was made by apprais- 
ers, in terms of the Statute. One of the three Road Commis- 
sioners ratified the award—the other two protested against it in 
writing ; and this, so far as the record discloses, is all they did to 
signify their disapprobation. 

[1.] An appeal was entered in the name of these two com- 
missioners, “by Green Prior and Arnold, attorneys at law,” 
which, at the appearance term of the Superior Court, was, upon 
motion, dismissed for want of authority to enter it, and it is to 
reverse this judgment and reinstate this appeal, that this writ of 
error is prosecuted. 

[2.] It is not necessary to determine whether an attorney of 
record in an action, in which a verdict has been rendered against 
his client, may prosecute an appeal of his own accord, and with- 
out special instructions, and whether it is his duty so to do. 2 
Just. 378. Cro. Eliz. 177. 2 Show. 61. 1 Salk. 89. 2 Ib. 
603. 2 Lord Raym. 895. 1b. 1048. Bacon’s Abv. volume 1, 
pp. 406, 409. 2B. & P. 357. 2 D. & E. 337. © alee, hin 
361. 2 Bibb, 382. 4 Conn. Rep. 517. 

It appears that the counsel who entered the appeal, were not 
employed on the trial before the appraisers, and, consequently, 
were not what are usually denominated attorneys of record. 
The presiding Judge certifies, that there was not a particle of 
evidence exhibited to him, to show that the appeal was entered 
by the approval or consent of the Commissioners of Roads, or 
which manifested the least intention, on their part, to prosecute 
the litigation farther; and that when the power for entering the 
appeal was called for by him, upon the argument, the only au- 
thority produced was, an order passed by the Inferior Court of 
the County, who it is admitted, had no right to contens the case in 
this respect. 

The appeal, then, having been improperly entered, for want 
of competent authority, we affirm the judgment of the Court be- 
low in dismissing it. 

Any general observations upon the subject of plankroads, 


might be considered as foreign to the case. As, however, this 
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is the first time where this important link in the great chain of 
internal improvements, which is doing so much for the civiliza- 
tion of the age, has,been before the Court, I trust it will not be 
thought altogether inappropriate to add a word or two upon a 
thoroughfare which, began in Russia, was introduced into Canada 
by Lord Sydenham in 1834, and established in this Union, in 
New York in 1846, where, in five years, they have constructed 
over a thousand miles, which is now completed and in daily use, 
and where, by the side of railroads, they are paying from 10 to 
15 per cent. interest, and carrying passengers at two cents a 
mile; and, perhaps, I could not do better than transcribe and in- 
dorse, so far as my humble opinion will go, a few paragraphs 
from one of the most valuable publications of the day, touching 
a movement which is rapidly becoming the great medium of com- 
munication between the producer and the market : 

“In the list of the great improvements which ‘have given to 
this age the character which it will bear in history, above all 
others—the age of happiness to the people—the plankroad will 
bear a prominent place, and it deserves it. It changes the con- 
dition of the farmer, wherever it is found. It gives a thorough- 
fare second only to the railway, and in this respect superior to 
it, that it may be used by all, without being subjected to the 
rules and regulations of others as to the time, speed or equipage 
in which they may choose to travel. 

“Tt annihilates one of the sorest evils known to our rural 
life—an evil which has hitherto made a farm in some, in many 
parts of our country, an involuntary hermitage, secluded and at- 
tainable only by a weary pilgrimage over—no, not over, but 
through roads which seemed to have concentrated all the evils 
that could embarrass the traveller. A bad road is no longer 
known where there is a plankroad. The farmer is brought in 
the vicinity of the village and city, exempt its benefits and ex- 
empt from its inconveniences. The plankroad finds its way to 
the forests, first building itself from them, and then placing the 
wood treasure into active use. It allures the settler to redeem 
lands, hitherto set down as desperate real estate—unreal as to 
income, and real only as to taxation. It goes up into wild lands 
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and civilizes them. It threads the environs of a city with pleas- 
ant drives. It magnifies the means used by the farmer in taking 
his products to market. It is the road of the people, open to all, 
and like the nation in whose energies it has grown into such fa- 
vor, it is every year increasing its range, and extending its bene- 
fits.” Hunt’s Merchants’ Magazine. 


No. 86.—Comissioners or Roans for the 505th District, plain- 
tiffs in error, vs. THe Grirrin anp West Point PLANKROAD 


Company, defendant in error. 





{1.] An appeal entered by an attorney at law, without authority from the 
party, is void. 


Motion to dismiss appeal. Heard and decided by Judge 
Srark, in Pike Superior Court, August Term, 1850. 


An appeal was taken to the Superior Court of Pike County, 
from an award rendered by Commissioners appointed under the 
provisions of the charter of the Griffin and West Point Plank- 
road Company, to ascertain the compensation to be paid by said 
Company for appropriating the public road, leading from Griffin 
to the Flat Shoals, on Flint river, through said district, as a site 
for their plankroad. 

It appeared from the record, that the award was sanctioned 
and ratified by the Commissioners of Roads for said district, on 
the 28th day of May, 1850. On the 5th day of June, 1850, 
they repented, and filed their protest against the award. 

The appeal was entered by W. W. Arnold, A. W. Pryor and 
Hartford Green, as attorneys at law. 

At the hearing, August Term, 1850, of said Court, a motion 
was made to dismiss the appeal, upon the following, among 
other grounds— 

Because the appeal was entered by certain persons, as at- 
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torneys at law, and who had not been employed, until after the 
cases had terminated by an agreement between the parties. 

2d. Because there had been an agreement between the Com- 
missioners, as to the compensation to be paid by the Company 
for the right of way over said public road, which had been rati- 
fied by the Commissioners of Roads for the 505th District. 

The Court sustained the motion and dismissed the appeal, 
and counsel for plaintiff excepted. 


By the Court—Wanrner J. delivering the opinion. 


[1.] The first ground taken in regard to the entering the ap- 
peal by the attorneys at law, who were not employed until after 
the case had terminated by an agreemeut between the parties, is 
necessarily disposed of by the judgment rendered during the 
present term, in The Commissioners of Roads for the 580th Dis- 
trict vs. The Griffin and West Point Plankroad Company, affirming 
the judgment of the Court below, in dismissing the appeal in 
that case. 

Such being the fact, and the appeal dismissed upon the same 
ground in both cases, it is not necessary for us to consider the 
second ground taken in this case, in regard to the agreement. 
Let the judgment of the Court below, dismissing the appeal, be 
affirmed. 





No. 87.—ALLEN, a slave, plaintiff in error, vs. THE STaTE oF 
Georet, defendant. 


[1.] On the trial of slaves, or free persons of color, under the Act of 1850: 
Held, that it was illegal to admit in evidence the opinion of the committing 
Magistrates, that the person charged was guilty of a capital offence. 

[2.] Where a capital offence is committed by a slave, during the session of the 
Superior Court, and the papers are returned, it is competent for the Court 
to proceed to trial at that term. 
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Indictment for murder, in Bibb Superior Court. ‘Tried before 
Judge Stark, July Term, 1850. 


At the July Term, 1850, of Bibb Superior Court, Allen, a 
slave belonging to David Flanders, was put on his trial for the 
alleged murder, in said County, of Sam, a slave, the property of 
John B. Lamar. 

In the progress of the trial, it appearing from the testimony of 
one of the witnesses, that the homicide was committed during 
the then session of the Superior Court, defendant, by his coun- 
sel, objected to the farther progress of the cause, and moved the 
Court for a verdict, on the grounds— 

1st. Because the defendant could not by law be indicted and 
tried at the then present term of said Court, but must be indict- 
ed at the next term of said Court after the commission of the 
alleged offence, as required by Statute. 

2d. Because the indictment did not allege affirmatively the 
proceedings had before the committing Magistrates, viz: the affi- 
davit, the warrant, the arrest, and notice in writing by the Ma- 
gistrate issuing said warrant, to two or more of the nearest Jus- 
tices of the Peace, to associate with him on a particular day 
therein specified, not exceeding three days from the date of said 
notice, for the trial of said slave. 

The Court overruled the motion, and counsel for defendant 
excepted. 

When the opinion in writing of the Magistrates before whom 
the defendant was tried, was tendered in evidence, defendant, 
by his counsel, objected thereto— 

Because the opinion and order in writing tendered, was differ- 
ent from that set out in the bill of indictment, in this, to wit: the 
indictment alleged an order, signed by Ebenezer C. Granniss, 
Eliphalet E. Brown and William Shivers, Justices of the Peace, 
and the opinion in writing tendered, was signed by Eliphalet E. 
Brown, William Shivers, Junior, and Ebenezer C. Granniss, Jus- 
tices of the Peace. 

The Court overruled the objection, and admitted the writing 











494 SUPREME COURT OF GEORGIA. 





Allen, a slave, vs. The State of Georgia. 











tendered in evidence, and counsel for defendant excepted, and 
upon these several exceptions has assigned error. 


Harpeman, Hatz & Hatt, for plaintiff in error. 


Guenn, (representing Sol. Gen. McCune and Poe & Nisbet,) 
for defendant. 


By the Court.—Niszet, J. delivering the opinion. 


[1.] In the case of Anthony, a slave, vs. the State of Georgia, 
decided at Savannah in January last, this Court held, that in the 
prosecution of a slave under the Act of 1850, it was not neces- 
sary to set forth, in the bill of indictment, the opinion of the 
committing Magistrates, that the slave charged was guilty of a 
capital offence, and the other papers appertaining to the charge ; 
and that it was not necessary to prove them on the trial. We 
there held that the requirement of the Statute that they should 
be transmitted to the Solicitor or Att. General, was directory to him, 
and that they constituted no part of the pleadings or proof on the 
trial. ‘That decision controls the first point made in this case. 
if it is not made necessary to prove these papers by the Statute, 
then we hold that their admission is wrong, upon principle. By 
the Act, the slave is to be indicted and tried, as in cases of white 
persons. No evidence can be admitted against him, that is not 
legal, according to the rules of evidence, as they obtain in other 
cases on the criminal side of the Court. The opinion of the 
committing Magistrates, that the prisoner is guilty of the offence 
charged, is clearly illegal evidence, and ought not to be admit- 
ted. In this case, the presiding Judge instructed the Jury that 
they were not to regard it, in passing upon the guilt or innocence 
of the prisoner. Notwithstanding it may have had its effect up- 
on their minds—and what effect, it is impossible for the Court to 
know. It is proper to withhold from the Jury all illegal evidence 
which, by possibility, may influence their verdict. The presid- 
ing Judge may pronounce it no evidence; yet its impression is 
made on the mind, and may influence the verdict, in despite of 
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all the efforts of the Jury to disregard it. In construing this 
benign Act, we wish to give to the slave the full benefit of all 
its provisions. We thus decide, not so much because we have 
reason to believe that this evidence did, in this case, affect the 
verdict, as for the sake of what we believe will be a salutary 
rule, in all trials under the Act of 1850. Upon the ground alone 
that it*was error to admit this evidence, we send this case back, 
and find it unnecessary to consider the question of variance. 

[2.] The requirement in the Act, that these papers shall be 
transmitted to the Attorney or Solicitor General, “ on the first day 
of the next term of the Superior Court,” is not intended to give 
time to the accused to prepare his case, and to give time for pub- 
lic opinion to cool, as argued by the plaintiff’s counsel ; but it is 
to prevent delay in the prosecution, and the costs of confinement 
in the jail. It is to enable the Solicitor General to proceed with- 
in that term, with convenience, to send out a bill, and bring the 
cause to ahearing. When, therefore, the offence is committed 
within the term, as here, and the papers are returned within the 
term, and the cause is regularly called for trial, it is triable at that 
term. The shortness of the time intervening between the com- 
mission of the offence and the trial, would no doubt be consid- 
ered by the Court, upon an application for a continuance by the 
prisoner. 

Let the judgment be reversed. 








